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I. SUMMARY OF FACTS 
 

SH was a long-time client of the Danville-Pittsyvlania Community Services Board 

(“DPCS”) where, for almost six years, he had been diagnosed with and treated for Bipolar 

Disorder.   On 18 October 2001, SH’s doctor at DPCS (“Dr. A”1) told him that he did not have 

Bipolar Disorder and abruptly discontinued his antipsychotic medication.  Dr. A based the 

change in diagnosis on his contention that SH’s Bipolar Disorder was not “confirmed” – that Dr. 

A had never witnessed SH display symptoms consistent with Bipolar Disorder and SH’s records 

did not reflect any professionals reporting that they had witnessed him display such symptoms.  

Dr. A made these statements despite ample evidence in SH’s record indicating that he had 

Bipolar Disorder and despite Dr. A’s having testified at a hearing on 14 February 2001, that, 

based upon his own observations and his review of SH’s medical records, SH was psychotic, 

hypomanic, delusional, suffering from a mental illness, and likely to decompensate and require 

hospitalization if he did not take antipsychotic medication.  Shortly after Dr. A discontinued 

SH’s antipsychotic medication, SH decompensated and required hospitalization, just as predicted 

by Dr. A in his testimony. 

II. SUMMARY OF FINDINGS 
 

DPCS neglected SH by denying him needed care and treatment, resulting in his 

decompensation and hospitalization.  SH was the victim of a doctor who used an improper 

diagnostic method to reach an incorrect diagnosis and a facility that did not adequately supervise 

its doctors. 

DPCS, through Dr. A, erroneously found that SH did not have Bipolar Disorder after 

failing to review or ignoring SH’s medical and other records (including Dr. A’s own testimony) 

                                                           
1  DPCS staff refused to allow their names to be published with this report. 
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indicating that SH had Bipolar Disorder and displayed symptoms of it.  DPCS also failed and/or 

refused to even attempt to contact other doctors and professionals who had found SH to have 

Bipolar Disorder and witnessed him display symptoms of it.  DCPS then improperly and 

abruptly discontinued SH’s antipsychotic medication.  As a result of DPCS’s improper treatment, 

SH decompensated and was hospitalized. 

DPCS did not have adequate supervisory mechanisms in place to review and oversee Dr. 

A’s (or any of its other doctors’) work.  No one at DPCS could or would disagree with or 

contradict the diagnostic and treatment decisions made by Dr. A.  As a result, DPCS had no way 

to ensure that its doctors provided quality care and treatment to its patients, and, when, as in this 

case, its doctors provided improper care and treatment, DPCS had no way to recognize or correct 

the situation. 

III. HISTORY OF INVESTIGATION 
 

The Virginia Office for Protection and Advocacy (VOPA) conducted this investigation 

pursuant to the authority granted to it by the Protection and Advocacy for Individuals with 

Mental Illness (PAIMI) Act, 42 U.S.C. §10801, et seq., the Virginians with Disabilities Act, 

Code of Virginia §51.5-1, et seq., and all other applicable Virginia and federal law. 

In the course of this investigation, VOPA: 

A. reviewed SH’s medical records; 

B. conducted interviews with SH and people familiar with his care and treatment; 

C. conducted interviews with DPCS managerial staff (including the Executive Director, 

Mental Health Director, and Coordinator of Case Management), DPCS staff who 

worked directly with SH (including his Counselor and Case Manager), and two DPCS 

doctors (including Dr. A) who treated SH; and 
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D. engaged two doctors as experts to review SH’s care.  The report of Dr. Llewellyn B. 

Bigelow, M.D. is attached hereto as Exhibit A.2  The report of Ronald J. Koshes, 

M.D. is attached hereto as Exhibit B. 

On 3 June 2003, draft copies of this report were sent to DPCS and SH.  Each party was 

given the opportunity to submit a response and told that its response would be published with 

this report if it was received by 20 June 2003. 

Instead of responding to the report, DPCS, first demanded that VOPA not publish its report 

and threatened, if VOPA did publish, to make negative statements about the VOPA staff person 

who conducted the investigation.  When VOPA stated its intention to publish the report, DPCS 

filed a lawsuit in the Circuit Court for the City of Danville, asking that the Court forbid VOPA 

from publishing the report.  In the lawsuit, DPCS admitted that VOPA’s report had found that 

DPCS neglected the consumer.  DPCS also unlawfully disclosed the consumer’s name and made 

numerous false and meritless statements about VOPA, its staff, and the investigation.  VOPA 

responded by requesting that the United States District Court for the Western District of Virginia 

take jurisdiction over the case.  VOPA informed DPCS that it would file a Motion to Dismiss the 

lawsuit and provided a draft copy of the Motion to DPCS.  In response, DPCS filed a Motion to 

Dismiss its own lawsuit and submitted a new response to the report.  The District Court, on 27 

August 2003, declined to hear the case and remanded it back to the Circuit Court for the City of 

Danville.  DPCS then asked the Circuit Court to dismiss its lawsuit.  On 9 September 2003, 

DPCS’s request was granted and its case was dismissed. 

                                                           
2  VOPA’s draft report did not cite to Dr. Bigelow’s findings.  Rather, the draft report only cited to and 
quoted Dr. Koshes’s opinion.  As shall be more fully stated herein (see p. 34), DPCS has criticized VOPA 
for not including Dr. Bigelow’s opinion in its draft report.  Therefore, VOPA includes and cites to Dr. 
Bigelow’s findings in this report. 
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Attached as Exhibit C is DPCS’s latest response to VOPA’s report.  VOPA has chosen to 

excise certain portions of the response as they contain false and defamatory statements.  VOPA 

will not publish such statements as doing so will not only cause harm to the subject of the 

statements but may, thereby, expose VOPA to liability.  VOPA’s reply to DPCS’s response is 

found at page 36 of this report. 

VOPA has received permission from SH to publish this report and make public details 

about his treatment and neglect by DPCS. 

IV. FACTS 
 

A. Danville-Pittsylvania Community Services 
 

DPCS is a Community Services Board (CSB) founded and operated pursuant to Code 

of Virginia §37.1-194, et seq.  Community Services Boards “function as the single point of entry 

into the publicly funded mental health . . . system.”  (Code of Virginia §37.1-197.1) 

CSBs have the authority to “enter into contracts with other providers for the rendition 

or operation of services or facilities.”  (Code of Virginia §37.1-197)  Pursuant to this authority, 

DPCS contracts with psychiatrists to render mental health services to its clients. 

DPCS also provides community-based mental health services including 24-hour 

emergency services, mental health care and treatment, psychosocial rehabilitation, in-home 

services, and case management. 

B. Chronology of Events 

The following Chronology of Events is taken from SH’s medical records, his records 

from DPCS, and from interviews with SH and others.  The intent of the Chronology is to 

document significant events in SH’s medical and mental health treatment from August 1995 
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through February 2002.  It is not intended to document every medical report or life event during 

that time. 

1. August 1995 – July 1996 
 

During this period, SH had his first contacts with DPCS.  This period is notable 

for DPCS’s initial recognition of his psychotic symptoms and the progression of SH’s diagnosis 

from Psychotic Disorder (Not Otherwise Specified) to Bipolar Disorder. 

25 August 1995 
SH presents at DPCS Emergency Services Unit.  DPCS finds him to be “unable to maintain 
concentration – Extreme religious delusions – hallucinations about being Jesus and carrying own 
cross – hearing voices from England calling him.  Disoriented to time and situation... Ritualistic 
washing – of sins from his body.” 
 
SH is prescreened to determine whether he should be hospitalized.  DPCS finds him to have 
delusions and that he is disoriented, agitated, grandiose, has hallucinations, impaired impulse 
control, bizarre behavior, loose associations, impaired judgment, sleep disturbance, flight of 
ideas, and pressured speech.  As a result, he is hospitalized. 
 
2 October 1995 
DPCS does an intake assessment after SH was released from Central State Hospital.  DPCS 
states “The focus of treatment will be upon helping the client deal with [his] psychotic disorder.” 
 
26 October 1995 
DPCS does a psychiatric evaluation of SH.  The doctor’s diagnosis is: “Axis I – rule out Bipolar 
Disorder, manic by history; rule out schizoaffective disorder, bipolar type. Axis II – Deferred.  
Axis III – rule out temporal lobe dysfunction.” 
 
9 January 1996 
DPCS does its quarterly review of SH’s case.  DPCS states that SH has “been under significant 
stress prior to this hospitalization and was described as grandiose, delusional, and paranoid with 
some ritualistic behavior. . . . The undersigned feels strongly that a bipolar disorder in this 
client’s case needs to be ruled out in treatment.” 
 
April 1996 
DPCS does its quarterly review of SH’s case.  The reviewer states “At the time of this writing, 
the client has been readmitted to SVMHI for reoccurrence of the psychosis which originally 
hospitalized him. . . .The client was admitted to Southern Virginia as noted above due to non-
compliance with his medicine and becoming affectively labile and showing evident signs of 
psychosis.” 
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23 April 1996 
SH is seen by DPCS Emergency Outreach Services.  DPCS states that SH was observed by his 
family with “lose associations, pressured speech, increase in religiosity, increased psychomotor 
agitation.”  DPCS notes that those “symptoms also evident in interview.”  
 
24 April 1996 
SH is seen as a follow up to the evaluation done on 23 April 1996.  DPCS finds “Cl. Affect is 
labile and psychosis is still evident.” 
 
SH is also evaluated by a doctor at Southern Virginia Mental Health Institute.  The doctor states 
“he has an almost permanent smile on his face and he glances upward and to his left frequently 
as though he is hearing voices. . . . At times he inclines his head suggesting that he is hearing 
something which the undersigned is not. . . . From observation, it appears this patient is 
experiencing auditory hallucinations.” 
 
10 May 1996 
DPCS performs an Intake Supplement.  The DPCS staff person states “the client returns to 
DMNHD from a second hospitalization for manic depressive disorder, manic episode most 
recent with psychotic features.”  DPCS revises SH’s diagnosis to:  “Axis I: 296.44, Bipolar I 
Disorder, Most recent episodes manic, with psychotic features.”  
 
July 1996 
DPCS does its quarterly review of SH’s case.  DPCS states “The treatment goals have been 
redefined as follows:  To manage his Bipolar symptoms through chemotherapy and 
psychotherapy with the objective of focusing on his newly claimed priorities. . . The client is 
aware of his diagnosis of Bipolar Disorder with Manic and Psychotic Features.” 
 

2. August 1996 – August 1997 
 

During this period, SH was diagnosed with and treated for Bipolar Disorder and 

prescribed antipsychotic medications.  Through most of this period, he, apparently, did well but 

signs of decompensation are noted throughout.  Then, in July 1997, SH stopped taking his 

antipsychotic medication, decompensated, and was hospitalized. 

9 August 1996 
DPCS reviews SH’s case.  On its “Objectives and Plans” form, DPCS notes its treatment goal as 
“To manage bipolar symptoms.”  In its “Summary of Assessment” DPCS notes “Client coming 
to terms with his life style changes created by illness (Bi-polar d/o)” 
 
October 1996 
DPCS does its quarterly review of SH’s case.  DPCS notes “In the last few weeks, since 
returning to school, the client has begun to slip. . . The client’s concern is that he not relapse and 
fall back into old ways which includes bipolar symptoms. 
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10 October 1996 
SH is seen by a DPCS doctor, who notes that he “reports subjective satisfaction . . . and denied 
any overt psychological symptoms as such.  He does have some tenuous logical [sic]. . .”   
 
7 January 1997 
SH is seen by a DPCS doctor who notes that “I am a bit concerned about his pursuit of a pagan 
religion WICCA potentially in conflict with his Christian parents.  He is conceding to erratic 
compliance on Haldol and claims better compliance with his other medications.  I’m not sure 
how this could be, but at any rate he is willing to continue his medications without a change.” 
 
25 March 1997 
SH is seen by a DPCS doctor, who notes that he was “seen earlier than previous scheduled with 
concerns that he has been quite withdrawn, passive and indifferent about work.  In fact, he 
describes some symptoms of psychomotor retardation and depression, but none of any definitive 
and pervasive psychosis.” 
 
April 1997 
DPCS does its quarterly review of SH’s case.  DPCS states “The client has been erratic in 
therapy; he failed the last scheduled appointment. . . There are some emerging and as yet 
unidentified issues. 
 
24 April 1997 
SH is seen by a DPCS doctor, who notes that he “is clinically stable without any signs of any 
overt decompensation.  He continues to refer to some eccentric thought processes. . . .”  
 
July 1997 
DPCS does its quarterly review of SH’s case.  DPCS states “The client still appears to undercut 
himself and to shoot himself in the foot by his actions. . . At one point it appeared therapy was 
moving toward termination.  There now seems to be a shift from maintenance to self-awareness 
and self-management of the client’s behavior.” 
 
9 July 1997 
SH presents at DPCS Emergency Services.  DPCS notes that he is complaining of depression and 
states that his “Thought content is suicide with a plan to shoot self or hang self. . . Cl reports he 
doesn’t care if he eats, sleeps, works or dies.”  
 
DPCS performs a preadmission screening.  DPCS’s clinical assessment notes that SH has poor 
self care, impaired impulse control, impaired judgment, appetite disturbance, sleep disturbance, 
and is withdrawn, depressed, and has suicidal ideation.  DPCS noted that he had not taken his 
medication in three weeks.  As a result, SH is hospitalized.  
 

3. August 1997 – April 1998 
 

During this period, SH continued to be diagnosed with and treated for Bipolar 

Disorder.  He continued to be prescribed antipsychotic medications.  Throughout this period, SH 
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showed signs of his disability.  In April 1998, he stopped taking his antipsychotic medications, 

decompensated, and was hospitalized. 

12 August 1997 
SH sees a DPCS doctor who states that he “was recently discharged from Southern Virginia 
Mental Health Institute after a period of five weeks of hospitalization in context of increasing 
anxiety and psychosis. . . .” 
 
10 September 1997 
DPCS reviews SH’s case.  DPCS states “Cl struggles with adjusting to living with himself with 
his bi-polar [disorder]. . . .Goal: in next three months, cl to take specific measurable and 
addressable actions to become responsible for his life and the management of his bi-polar 
[disorder].” 
 
23 September 1997 
SH sees a DPCS doctor, who notes that he “came in a bit late as he described his struggle to get 
out of bed and a general tendency to be slow in psychomotor spontaneity and being relatively 
indifferent at times. . . Overall, SH maintains stability as far as any overt mania and psychosis is 
concerned.  On the other hand, he is quite low in terms of sustained concentration, attention, 
motivation, and task performance.” 
 
8 October 1997 
SH undergoes a mental health evaluation.  DPCS finds his mood and affect to be “slightly manic, 
but unremarkable.”  
 
5 February 1998 
SH sees a DPCS doctor, who states that he “is describing significant anxiety in context [of a 
decision regarding his family]. . . .”  
 
19 March 1998 
SH sees a DPCS doctor, who states that he is “meek, pleasant and asymptomatic. . . He does 
have a certain eccentricity to his thinking” 
 
27 April 1998 
SH is seen by DPCS Emergency Services.  DPCS finds him to have a “preoccupation with 
death” and identifies “Psychotic-Like Behavior” including poor personal hygiene, 
suspiciousness, irritability, poor judgment, and hallucinations.  SH’s thought content is described 
as “suicidal” and “hallucinations.”  
 
The DPCS prescreener’s Clinical Assessment states that SH suffers from paranoia, poor self 
care, hallucinations, impaired impulse control, bizarre behavior, impaired judgment, sleep 
disturbance, and pressured speech.  DPCS states “Cl reporting hallucinations telling him not to 
take meds, fears someone is after him.”  DPCS finds that SH is a danger to himself or others and 
in need of hospitalization.  
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4. June 1998 – July 2000 
 

During this period, SH continued to be diagnosed with and treated for Bipolar 

Disorder.  He continued to be prescribed antipsychotic medication.  SH showed symptoms of his 

disability throughout this period but was able to avoid hospitalization. 

2 June 1998 
SH sees a DPCS doctor, who notes that he “was recently discharged from Southern Virginia 
Mental Health Institute on a regimen of several medications. . . .” 
 
11 June 1998 
SH sees a DPCS doctor, who notes that he “is describing significant psychomotor slowing and 
sedation, lack of energy, and some depression in context of his recent discharge from the hospital 
on a regimen of Zyprexa (10 m.g.) q.h.s. increased from (5 mg) q.h.s. after he became agitated, 
intoxicated and apparently manicy. . . .” 
 
7 July 1998 
SH sees a DPCS doctor, who notes that he “is describing relatively low moods this morning. . . . 
He denies any signs indicative of any pervasive melancholia, any psychosis or any other signs of 
any gross clinical decompensation.” 
 
17 September 1998 
DPCS reviews SH’s Treatment Plan.  The Plan identifies his “Problem” as “Bi-Polar 
[symptoms].”  His Service Plan states “Therapist to assist cl. in maintaining stability via 
providing supportive environment for cl. to address issues, problems and bi-polar [symptoms].” 
 
17 March 1999 
SH consults with DPCS Emergency Services.  He “reports very poor follow through with 2nd 
semester in college. . . . Virtually dropped out of classes. . .”  
 
23 March 1999 
SH sees a DPCS doctor, who notes that SH has reduced “some of his medications with it being 
unclear the logic of this issue.  It is of note also that later the client describes himself as ‘sleeping 
all the time because I have no life’. . . This may actually represent more of the client’s 
perceptions and somewhat more of a personality structure issue. . .” 
 
23 April 1999 
SH sees a DPCS doctor who notes that he “acknowledges for a period of time he stopped using 
medications, began to get ‘spacey,’ had increasing difficulty at school.  He is today requesting 
medical leave to ‘protect his grades and all the work he’s done.’  It is of note that the client is 
anticipating going to an AMI conference this weekend and reports some anxiety related to that. . 
. .Assessment:  The client stopped taking medications for a period of time, began to 
decompensate and restarted his medication, with his now reported improved emotional 
conditions.”  
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14 October 1999  
SH sees a DPCS doctor who notes that “he continues to have auditory hallucinations, and he 
copes with them by doing meditation and using relaxation tapes using alpha waves.  He denies 
any visual hallucinations.  He states his mood continues to fluctuate quite wildly.  Currently he is 
very upbeat and positive.  He denies any suicidal or homicidal ideation since the last visit.  He is 
sleeping and eating well.”  
 
11 November 1999 
SH sees a DPCS doctor, who states that he “is very happy on the Seroquel...He feels his auditory 
hallucinations, which he has chronically, have actually decreased on the Seroquel….” 
 
2 March 2000 
SH sees a DPCS doctor who notes “Assessment: Diagnosis has centered around a bipolar 
disorder and substance abuse.  There are no indications of any acute decompensation as the client 
appears psychiatrically stable at this time.”   
 
8 March 2000 
DPCS reviews SH’s Individual Service Plan.  Plan states his diagnosis as “Ia (296.44) Bipolar 
[disorder].  Mixed with Psychotic Features. . . .” 
 
31 May 2000 
DPCS reviews SH’s Individual Service Plan.  The Plan states “Summary of Assessment: Cl is an 
established consumer with a [diagnosis] of Bipolar D/O. . . . Long Term Goal: Cl to maintain 
control of [symptoms] such as mania, depression, and agitation for 1 year without 
rehospitalization.” 
 
17 July 2000 
SH sees a DPCS doctor who states that he “reports that he has been doing very well. . . . 
Assessment:  Bipolar disorder and a history of substance abuse.”   
 

5. September 2000 – November 2000 
 

During this period, SH continued to be diagnosed with and treated for Bipolar 

Disorder.  He continued to be prescribed antipsychotic medication.  SH’s symptoms increased 

during this period.  In October 2000, after he stopped taking his antipsychotic medications, he 

decompensated and was hospitalized.  

17 September 2000 
SH contacts DPCS Emergency Services.  He relates an increase in symptomology, 
hallucinations, and racing thoughts.  DPCS states, “Allowed client to ventilate and offered 
support.” 
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3 October 2000 
SH contacts DPCS Emergency Services.  DPCS states that he was “ruminating on racing 
thoughts.”  DPCS recommends that he “ground” himself through chores, schedule, lists, etc. to 
control racing thoughts. 
 
4 October 2000 
SH is assessed by DPCS Emergency Services.  DPCS notes that he “laughs often during speech” 
and that his affect is inconsistent with his mood.  DPCS also notes that SH is experiencing visual 
hallucinations and that he states that he is “losing control,” “not being able to maintain,”  “I can 
see it coming,” and “I am sending up the red flag.”  He is sent for evaluation for hospitalization. 
 
SH is then seen by a DPCS doctor who notes that he stated that he was feeling like he was going 
to “explode” that he was “losing control.”  “He says he stopped taking his medications, 
specifically the Seroquel, approximately two weeks ago, and told emergency services clinician 
that ‘I can see it coming’ and saying things such as ‘tick, tick, tick, boom’ and he was also 
wearing a T-shirt that said Bomb Squad on it. . . .His concentration and attention are 
poor….There is much hesitation between my questions and his responses as if he is having a 
difficult time understanding what I am asking or how to respond. . . .”  As a result, SH is 
hospitalized.  
 
17 October 2000 
SH is seen by Dr. A of DPCS.  Dr. A notes that SH “reports that he did experience auditory 
hallucinations several weeks ago… He did inform me that two or three weeks ago he had this 
bad feeling regarding what was happening in the Middle East.  He stated that he has seen crows 
and that he felt this was an ominous sign.  He went further into his delusions indicating that he 
believes he is a descendent of the Middle East and that Middle East blood runs in him.  This he 
takes from the scripture, believing that all people in the world are related to each other. . . .He 
denies any suicidal or homicidal ideation. . . .Diagnosis:  Axis I-Bipolar Affective Disorder, 
history of substance abuse.  Axis II – None.”   
 
28 November 2000 
SH sees Dr. A of DPCS.  Dr. A reports that SH is “doing well since restarting his 
medication….his delusions are not as extreme as the last time he was here.  Diagnosis:  Axis I – 
Bipolar Affective Disorder, history of substance abuse.  Axis II – none.” 
 

6. February 2001 
 

During this month, SH was diagnosed with and treated for Bipolar Disorder.  He 

was prescribed antipsychotic medication.  During this month, SH decompensated and was 

hospitalized.  Dr. A of DPCS testified at his commitment hearing, stating that SH was psychotic 

and unable to care for himself. 
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8 February 2001 
SH contacts DPCS Emergency Services.  He reports “increasing anxiety to the point of missing 
some of his classes at [Danville Community College]. . . .” 
 
11 February 2001 
SH contacts DPCS Emergency Services.  DPCS reports “Client verbalizing upset due to 
grandmother having the police follow him around town. . . Angry.  A series of bashing of CSB – 
‘they’ve done me wrong.  I don’t even have adequate funds to live off.’  A series of bashing the 
Danville police department and the city of Danville itself. . . Client paranoid.  Mood labile.”   
 
12 February 2001 
SH is referred to DPCS Emergency Services Assessment.  DPCS states that SH reported that he 
“couldn’t take it anymore and. . . felt . . . persecuted by Danville and needed to leave. . . Believes 
he predicted a presidential assassination attempt also believes he performed an incantation of the 
devil who he has named and will be arriving any day from New Orleans.”  DPCS notes his 
behavior as “resistive” and “sarcastic.”  DPCS describes his thought form as “loose associations” 
and “flight of ideas,”  his speech as “rapid” and “pressured,”  his thought content as 
“Hopelessness,” “Helplessness,” “Idea of reference,” “Paranoia,” “Superficial,” and “Delusions 
(paranoid. . . grandiose).”  DPCS notes that he has “impaired impulse control” and has an 
“inability to care for self.”    
 
DPCS screens SH for admission to the hospital.  DPCS notes “cl walks into the ER this early am 
asking to see a psychiatrist . . . in a discussion with ER counselor insists that he predicted the 
attempted assassination on the president. . . .”  DPCS notes, “cl reports belie that he has called up 
a demon called ‘Asmodius’ in a pagan ritual and says the being is coming here from New 
Orleans.”  SH’s mental status was noted as “hypomanic,” his speech as “pressured,” his mood as 
“anxious” and “fearful,” his thought content as “delusions,” “ideas of grandiose,” “paranoid,” 
and his thought process as “loose associations” and “flight of ideas.”  As a result, SH is 
hospitalized.  
 
SH then saw Dr. R at Southern Virginia Mental Health Institute.  Dr. R. states, “This is a patient 
with multiple hospitalizations with diagnosis ranging from Bipolar Disorder to Schizoaffective, 
Personality Disorder, also Alcohol, Marijuana and Cocaine Abuse.  He is admitted for unclear 
reasons this time. . . . However, to me the patient does not appear psychotic, and from his attitude 
I feel that he is trying to look as unusual in his thinking as possible. . . For the time being, I 
would defer his primary diagnosis, and I would even consider stopping all his medications and 
running some psychological testing.” 
 
14 February 2001 
At SH’s Commitment Hearing, Dr. A testifies that SH should remain in the hospital because he 
is unable to care for himself. 
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Dr. A testified: 
 

From prior contact with SH, he has exhibited, and from review [of the] record, 
displayed symptoms consistent with mania in the past as well as hypomania, as 
well as delusions, bizarre ideation in my contacts with him. . . . 

 
In viewing the records and documents here and at the hospital he appears to be 
delusional.  He also appears to be somewhat hypomanic and grandiose in his 
delusions.  I do agree with the fact that he does need to be in the hospital based 
on his inability to care for himself in the sense that, due to the nature of his 
illness, with his being manic, if he does continue in the course of his illness 
without adequate treatment, he does face the risk of going into manic exhaustion 
and eventually collapse. 

 
Dr. A was then questioned by SH’s attorney. 

 
Attorney:  Do you think [SH] is psychotic? 
Dr. A:  Yes. 

 
Attorney:  Would it surprise you that the treating psychiatrist at Southern 

Virginia [Mental Health Institute] said he is not psychotic? 
Dr. A: Yes. 

 
Attorney:  How do you explain the difference between your opinion and 

Southern Virginia’s? 
Dr. A: I’ve had the pleasure of reviewing prior records at community 

services [DPCS].  I’ve seen him delusional before and that’s my 
opinion that he does have mental illness. 

 
Attorney:  But do you think he’s psychotic now? 
Dr. A: Yes. . . .  

 
Attorney:  Your prediction of unable to care for self is based on your prediction 

of the course of events that will happen, a continued worsening of 
his manic condition? 

Dr. A: Eventually it will happen if he is noncompliant with his medication 
and continues to be manic. 

 
Attorney:  If he becomes noncompliant, the possibility is he will become 

hypomanic? 
Dr. A: No, no, no.  What I’m saying is he appears at this time to be 

hypomanic and delusional and in the event that he is noncompliant 
with his medication the possibility does exist, if he continues on that 
course, he will eventually become manic. 
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26 February 2001 
SH sees Dr. A at DPCS.  Dr. A makes two separate, seemingly inconsistent, reports. 
 
In the first report, Dr. A states “This is a white Caucasian male who was recently discharged 
from SVMHI after a brief hospitalization.  His symptomology was consistent with Hypomanic 
state.  He indicated that he was experiencing auditory hallucinations, racing thoughts, and his 
mood was somewhat elevated, easily agitated and extremely irritable.  One is referred to the 
chart for a more complete description of client’s history and issues related to his diagnosis.  My 
signature on the ISP [Individual Service Plan] indicates my agreement with the treatment plan.”  
At the time Dr. A made this report, SH’s Individual Service Plan indicated that he had Bipolar 
Disorder. 
 
In the second report of that date, Dr. A states that SH “was recently discharged from Southern 
Virginia Mental Health Institute.  Discharge summary indicates that client has no Axis I 
diagnosis and Axis II is Personality Disorder, NOS.  I discussed with [Dr. R] from Southern 
Virginia who indicates that she believes the medication is to help with his personality problems.  
…He denies any current auditory, visual or tactile hallucinations or delusions. . . ”  Dr. A then 
changed SH’s diagnosis from “Bipolar Affective Disorder” to “Bipolar Affective Disorder, by 
history.” 
 

7. April 2001 – December 2001 
 

During this period, SH was diagnosed and treated for “Bipolar Affective 

Disorder, by history.”  He was prescribed antipsychotic medication until October 2001, when it 

was discontinued. 

26 April 2001 
SH sees Dr. A at DPCS.  Dr. A notes that SH “called Emergency Services last week and reported 
that he was feeling like hurting himself.  He was assessed and felt not to be a threat to 
himself….The client states that he has been compliant with his medications although the records 
indicate that he has not picked up meds here since his discharge….” 
 
28 July 2001 
SH is seen by DPCS Emergency Services.  DPCS noted his level of consciousness as 
“hypervigilent,” his speech as “pressured,” his thought form as “flight of ideas,” and his thought 
content as “Hallucinations (. . .visual)” and “Delusions (. . . grandiose. . . bizarre).”  His insight 
and judgment were noted as “poor,” and his risk assessment was noted as “impaired impulse 
control” and “inability to care for (self. . .)”  As a result, SH was hospitalized. 
 
At Danville Regional Medical Center, SH was evaluated, and it was noted that he complained of 
“hearing voices” “visual hallucinations.”  The hospital found him to be “Psychotic.”  A doctor 
called in for a consult found him “very psychotic, very delusional, also paranoid, over-anxious 
and overwhelmed.  Currently, the patient is frightened and unable to function.” 
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30 July 2001 
SH was evaluated by DPCS Emergency Services at Danville Regional Medical Center after he 
requested to be discharged.  DPCS noted his level of consciousness as “disoriented to time/date,” 
his affect as “labile” and “anxious,” his thought form as “loose associations” and his thought 
content as “bizarre ideation,” “confabulation,” and “delusions (paranoid. . . grandiose).”  DPCS 
states “On interview, the client is superficially cooperative.  He continues to make bizarre 
remarks about the CIA and the drug activity in Danville.” 
 
DPCS further noted that “Client came into E.R. on 7/28/01 requesting voluntary admission.  
According to records the client reports not taking his medications for 2 weeks.  The client 
presented as delusional, making statements about the CIA being in Egypt and India.  He was also 
admitting to auditory hallucinations and requested a hospitalization.  On this date, 7/30/01, the 
client requested to leave and the psychiatrist felt the client was not ready.”  DPCS noted his 
thought content as “delusions,” “ideas of grandiose,” and “paranoid,” his thought process as 
“loose associations,” his Perception/Sensorium as “hallucinations.”  DPCS states, “Client loose 
and delusional at times during the conversation.  He was cooperative during the interview but 
was hard to redirect from delusion r/t CIA.  He admits that some of his thoughts may be 
delusional.” 
 
September 2001 
SH sells nearly everything he owns and moves to Pittsburgh, Pennsylvania, to enter culinary 
school.  Shortly after arriving, he decompensated and was hospitalized.  The hospital diagnosed 
him as having Schizoaffective Disorder, prescribed antipsychotic medication and released him.  
Subsequently, SH returned to Danville and again sought service at DPCS. 
 
18 October 2001 
SH sees Dr. A at DPCS.  Dr. A notes that SH “sold everything he owned in Danville and applied 
to culinary school in Pittsburgh and moved up there.  Apparently things weren’t as well as he 
expected….He was admitted to Allegheny Hospital.  He told them that he had command 
hallucinations to jump off a bridge and that he was manic, although the note is not clear whether 
that but (sic) was an old statement he had made in the past.  Today he indicates that he was both 
depressed and manic, however working through the issues he indicated or agree with me that 
whenever he gets upset is when he tells people he is not manic to get into the hospital…He was 
quite upset today when I told him I believed that he did not have Bipolar Disorder and that I was 
stopping his medication.”  Dr. A discontinued SH’s antipsychotic medication. 
 
23 October 2001 
SH requests a “second opinion” after Dr. A told him that he did not have Bipolar Disorder and 
discontinued his antipsychotic medication.  DPCS arranges for SH to see Dr. R, who had 
previously examined SH in February, 2001.  Dr. R notes that SH described hallucinations, 
delusions, and actions “which could have been suggestive of responding to internal stimuli” but 
found him to be “evasive.”  Dr. R. stated “I would suggest having the client tapered off his 
medications while followed clinically, maybe on a weekly basis to start with, in order to notice 
any kind of decompensation.”  This recommendation is not implemented.  
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1 December 2001 
SH is admitted to the Psychiatric Unit of Danville Regional Medical Center.  The hospital report 
states “He has had frequent recurrence of hallucinations whenever he is not compliant with his 
medication.  At this time he is depressed with significant feelings that he is in a dark place and 
feels that he has no way out.  “The patient is extremely depressed with psychomotor retardation, 
preoccupied and says he is hearing voices. . . .Judgment and insight are impaired from 
psychosis.”   The hospital re-prescribes antipsychotic medications. 
 

8. January 2002 – February 2002 
 
2 January 2002 
Dr. R of DPCS prescribes antipsychotic medication for SH. 
 
1 February 2002 
SH informs DPCS that he will be receiving treatment from the Piedmont Community Services 
Board in Martinsville, Virginia.  Piedmont Community Services Board provides treatment for 
SH’s mental illness and prescribes antipsychotic medication.  
 
V. FINDINGS 
 

A. Definitions 
 

1. Definition of “Facility” for Purposes of PAIMI Act 
 

The term ''facilities'' may include, but need not be limited to, hospitals, 
nursing homes, community facilities for individuals with mental illness, 
board and care homes, homeless shelters, and jails and prisons.  (42 U.S.C. 
§10182(3)) 

 
2. Definition of “Provider” for Purposes of Virginia State Law 

 
"Provider" means any person, entity or organization, excluding an agency 
of the federal government by whatever name or designation, that provides 
services to persons with mental illness, mental retardation or substance 
addiction or abuse. . . . Such person, entity or organization shall include a. 
. . community services board as defined in §37.1-194.1.  (Code of Virginia 
§37.1-179) 

 
3. Definition of “Neglect” for Purposes of the PAIMI Act 

 
The term ''neglect'' means a negligent act or omission by any individual 
responsible for providing services in a facility rendering care or treatment 
which caused or may have caused injury or death to a [sic] individual with 
mental illness or which placed a [sic] individual with mental illness at risk 
of injury or death, and includes an act or omission such as the failure to 
establish or carry out an appropriate individual program plan or treatment 
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plan for a individual with mental illness, the failure to provide adequate 
nutrition, clothing, or health care to a [sic] individual with mental illness, 
or the failure to provide a safe environment for a [sic] individual with 
mental illness, including the failure to maintain adequate numbers of 
appropriately trained staff.  (42 U.S.C. §10802(5)) 
 

4. Definition of “Neglect” for Purposes of Virginia State Law 
 

"Neglect" means failure by an individual, program, or facility responsible 
for providing services to provide nourishment, treatment, care, goods, or 
services necessary to the health, safety, or welfare of a person receiving 
care or treatment for mental illness, mental retardation, or substance 
abuse.  (Code of Virginia §37.1-179) 

 
B. Experts’ Findings 

 
1. Dr. Bigelow’s Findings 

 
In June 2002, Dr. Llewellyn B. Bigelow, reviewed SH’s treatment and found: 

To make a long story short, the change in diagnosis is so inappropriate as 
to make one wonder how and why any professional might change his 
diagnosis and, apparently, justify removing a critical component of his 
treatment, the antipsychotic drug risperdal. . . .  

 
I reviewed with some care a consultative note by [Dr. R] dated October 
23, 2001 – well after the peculiar change in diagnosis by [Dr. A].  My 
understanding is that [Dr. R] works at the same facility as [Dr. A] and can 
scarcely be considered to be an independent outside person.  It contains so 
many inaccurate distortions of current diagnostic terminology and of 
[SH’s] history that I will not enumerate them here. . . .  

 
Finally, I would note that the deliberate withdrawal of treatment from 
[SH] and the unexplainable change in diagnosis probably, in my opinion, 
must expose both [Drs. A and R] and [DPCS] to a significant malpractice 
suit for their actions. . . .  

 
2. Dr. Koshes’s Findings 

 
Subsequently, Dr. Ronald J. Koshes reviewed this matter and the transcripts of 

interviews of DPCS staff.  Dr. Koshes found: 

[SH’s] care was not appropriate while he was a patient cared for by [Dr. 
A] at the Danville-Pittsylvania Community Services Board.  To wit: 
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1. The clinical record indicated a clear history of Bipolar/ 
Schizoaffective Disorder with multiple hospitalizations for 
symptoms of these illnesses and clear documentation by several 
psychiatrists that SH’s symptoms were not fabricated, nor the result 
of a Personality Disorder.  [Dr. A] stated that he did not review the 
previous clinical records of SH, nor did he think it was necessary, 
resulting in a faulty formulation of the case and a poorly conceived 
treatment plan.  This violated accepted standards of psychiatric care. 

 
2. Fail[ing] to appreciate the significance of SH’s past history, [Dr. A] 

discontinued the antipsychotic medication without either tapering the 
medication or providing SH with guidance on what to do should 
symptoms re-occur.  This resulted in the hospitalization of SH for 
symptoms of his mental illness.  This indicated a failure to provide 
an adequate level of care, and violated accepted standards of 
psychiatric care. 

 
Dr. Koshes further found: 

 
An additional and related finding from this review is that there was 
no process for medical supervision of the psychiatrists employed at 
the Danville-Pittsylvania Community Services Board.  A non-
psychiatrist, non-medical doctor cannot medically supervise a 
psychiatrist.  Presenting the clinical questions [Dr. A] had to this 
medical supervisor would likely have resulted in a different 
outcome. 

 
Finally, Dr. Koshes found that DPCS and Dr. A’s “approach to diagnosis and 

treatment most likely led to SH’s subsequent decompensation and hospitalization.” 

C. VOPA’s Findings 
 

Based on the expert reports and the documents, interviews, and other evidence 

reviewed in this investigation, VOPA finds that SH was the victim of neglect by DPCS, as that 

term is defined in the PAIMI Act and Regulations. 

DPCS’s neglect of SH occurred in four distinct respects.  Each resulted in SH being 

denied needed treatment and put at risk of severe injury, leading to his decompensation and 

hospitalization: 
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(1) DPCS misdiagnosed SH when it decided that he did not have Bipolar 
Disorder;3 

 
(2) DPCS used an improper diagnostic method in making the determination 

that SH did not have Bipolar Disorder; 
 

(3) DPCS improperly discontinued SH’s antipsychotic medication; and  
 

(4) DPCS did not adequately supervise its doctors or provide appropriate 
oversight to ensure that proper diagnoses and treatment were provided to 
SH.  

 
1. DPCS is a “Facility” for the Purposes of the PAIMI Act and a “Provider” 

for Purposes of Virginia State Law 
 

DPCS provides mental health services including emergency services, case 

management, inpatient services, psychosocial rehabilitation, in-home services, and mental-health 

care and treatment.  It is, therefore, a “community facility” and meets the definition of a 

“Facility” for purposes of the PAIMI Act.  Additionally, by the express terms of Virginia State 

law, DPCS is a “Provider.” 

Therefore, a failure by DPCS to provide needed treatment to SH, putting 

him at risk of injury, constitutes neglect for the purposes of the PAIMI Act and Virginia 

State law. 

2. DPCS Incorrectly Found that SH Did Not Have Bipolar Disorder 
 

First, VOPA finds that DPCS neglected SH when Dr. A erroneously found that 

SH did not have Bipolar Disorder and discontinued his antipsychotic medication, resulting in 

SH’s decompensation and hospitalization.  

                                                           
3  SH has been diagnosed, at different times, with different psychotic disorders, including Schizoaffective 
Disorder, Psychotic Disorder Not Otherwise Specified, and Bipolar Disorder.  Because SH’s prevailing 
diagnosis during his treatment by DPCS was Bipolar Disorder, his mental illness will be referred to, 
throughout this report, as Bipolar Disorder.  
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In his interview with VOPA, Dr. A stated that he determined that SH did not 

have Bipolar Disorder and discontinued his antipsychotic medication because he could not 

“confirm” that SH had Bipolar Disorder.  Specifically, Dr. A stated that he had never observed 

SH to display symptoms of or consistent with Bipolar Disorder4 and that there was no 

documentation in SH’s records or history indicating that any other professional had observed 

such symptoms. 

Dr. A did not dispute that SH had often described symptoms that would indicate 

that he had Bipolar Disorder.  However, Dr. A maintained that SH’s symptoms were self-

reported and, as such, did not provide confirmation that he actually suffered from the symptoms 

he described.  For example, Dr. A stated: 

I’m sorry, it’s like saying, you see a guy and you see he has the flu so he 
has the flu.  It’s, it’s not that way.  You have to have symptoms to confirm 
a diagnosis [of Bipolar Disorder].  You have to see the symptoms yourself 
to confirm the diagnosis or be reported to you by someone other than the 
patient that he has noted that the patient has had those symptoms. . . . 

 
I didn’t see any symptoms other than what he was reporting, and self-
report is different from observation. 

 
Dr. A was then asked to provide examples of “confirmed” symptoms of Bipolar 

Disorder.  He responded: 

[H]e wouldn’t be sleeping, he would be up, his speech would be 
pressured, he’d be observed having psychotic behavior, responding to 
voices. . .   

 

                                                           
4  From Dr. A’s interview by VOPA: 
 

Q: At any time, did you ever see him exhibit behaviors that could have been consistent with 
Bipolar Affective Disorder? 

A: No. . . .  
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Despite Dr. A’s contention, SH’s medical records are, as Drs. Bigelow and 

Koshes found, replete with independent, confirmed findings (including Dr. A’s own testimony) 

that SH suffered from symptoms of Bipolar Disorder:  

 On 25 August 1995, a DPCS professional, in screening SH for 
hospitalization, found him to have delusions, hallucinations, bizarre 
behavior, impaired impulse control, sleep disturbance, and pressured 
speech.  The professional found that SH was “Delusional – thinks he is 
Jesus Christ.”   As a result, DPCS moved to hospitalize him.  

 
 On 23 April 1996, a DPCS professional stated that SH was observed by 

his family with “loose associations, pressured speech, increase in 
religiosity, increased psychomotor agitation.”  The professional then noted 
that those “symptoms are also evident in interview.”  As a result, DPCS 
moved to hospitalize him.  

 
 On 24 April 1996, a DPCS professional found that SH’s “psychosis is still 

evident.” 
 
 On 24 April 1996, a doctor at Southern Virginia Mental Health Institute 

found that SH “glances upward and to the left frequently as though he is 
hearing voices. . . At times he inclines his head suggesting that he is 
hearing something which the undersigned is not. . . From observation, it 
appears this patient is experiencing auditory hallucinations.” 

 
 On 9 July 1997, a DPCS professional found SH to be withdrawn, suicidal 

and depressed, as well as having impaired impulse control, impaired 
judgment and sleep disturbance.  As a result, DPCS moved to hospitalize 
him. 

 
 On 27 April 1998, a DPCS professional found SH to be exhibiting 

“Psychotic-Like Behavior” including “poor personal hygiene, 
suspiciousness, irritability, poor judgment [and] hallucinations.”  The 
professional described SH’s thought content as “suicidal” and 
“hallucinations.” 

 
 On 27 April 1998, a DPCS professional observed and described SH as 

displaying symptoms including paranoia, poor self care, hallucinations, 
impaired impulse control, bizarre behavior, impaired judgment, sleep 
disturbance, and pressured speech.  As a result, DPCS moved to 
hospitalize him.  

 
 On 4 October 2000, a DPCS professional found that SH “laughs often 

during speech” and that his affect was inconsistent with his mood.  The 
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professional noted that SH was experiencing visual hallucinations.  Later 
that day, a DPCS doctor found that SH, besides saying things like “I can 
see it coming” and “tick, tick, tick boom,” was showing symptoms of his 
disability including “his concentration and attention are poor. . . There is 
much hesitation between my questions and his responses as if he is having 
a difficult time understanding what I am asking or how to respond.”  As a 
result, DPCS moved to hospitalize him.  

 
 On 12 February 2001, DPCS found SH, at a time when he claimed to have 

conjured a demon named “Asmodious” and predicted an assassination 
attempt on the president, to be “hypomanic.”  The DPCS professional also 
found SH’s speech to be “pressured,” his mood to be “anxious…fearful,” 
his thought content to contain “delusions. . .ideas of grandiose. . . 
paranoid,” his thought process to be characterized by “loose associations 
and flight of ideas.”  The professional found him to be suffering from 
“active psychosis”  As a result, DPCS moved to hospitalize him. 

 
 On 14 February 2001, Dr. A himself testified at SH’s commitment 

hearing.  Dr. A specifically stated that “[f]rom prior contact with [SH], he 
has exhibited... [and] displayed symptoms consistent with mania in the 
past as well as hypomania, as well as delusions, bizarre ideation in my 
contact with him.”  

 
 Dr. A then testified that, in his opinion, SH was psychotic. 

 
 When Dr. A was asked how he could find SH was psychotic when the 

doctor at Southern Virginia Mental Health Institute (Dr. R) had found him 
not to be psychotic, Dr. A stated, “I’ve seen him delusional before and 
that’s my opinion that he does have mental illness.” 

 
 On 28 July 2001, a DPCS professional found SH to be “hypervigilant.”  

His speech was “pressured,” his thought form was a “flight of ideas,” his 
thought content was “hallucinations . . . delusions,” and his insight and 
judgment were noted as “poor.”  

 
 On 28 July 2001, SH was seen by a doctor at Danville Regional Medical 

Center, who found him to be “very psychotic, very delusional, also 
paranoid and over-anxious and overwhelmed.”  

 
 On 30 July 2001, SH was seen by a DPCS professional when he professed 

a desire to be discharged from Danville Regional Medical Center.  The 
professional found his thought content to be “delusions . . . ideas of 
grandiose . . . paranoid.”  He was specifically noted to have hallucinations.  
The professional stated “Client loose and delusional at times during the 
conversation.”  The professional also found him to be in “active 
psychosis.”  He was convinced to remain in the hospital. 
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 On 1 December 2001, after Dr. A had discontinued his antipsychotic 
medication, SH was seen at Danville Regional Medical Center.  The 
doctor who saw him found “The patient is extremely depressed with 
psychomotor retardation, preoccupied. . . . Judgment and insight are 
impaired from psychosis.”  

 
Moreover, even if one accepts Dr. A’s description of the “confirmed” symptoms 

of Bipolar Disorder – “[H]e wouldn’t be sleeping, he would be up, his speech would be 

pressured, he’d be observed having psychotic behavior, responding to voices. . .” – SH’s records 

provide the “confirmation” that Dr. A said was lacking.  For example, the record is replete with 

independent findings of pressured speech (noted on 25 August 1995, 23 April 1996, 27 April 

1998, 12 February 2001, 28 April 2001, 28 July 2001), sleep disturbances (noted on 25 August 

1995, 9 July 1997, 23 April 1998, 18 September 2000, 12 February 2001, 28 July 2001, 30 July 

2001), psychotic behavior (noted on 24 April 1996, 9 July 1997, 27 April 1998, 14 February 

2001, 28 July 2001), and responding to voices (noted on 24 April 1996). 

 After reviewing this matter, both of the experts consulted by VOPA took issue 

with Dr. A’s actions.  Dr. Bigelow called Dr. A’s change of diagnosis “peculiar” and 

“unexplainable” stating that SH’s record “cites and documents numerous psychotic symptoms. . . 

.”  Dr. Koshes found that Dr. A’s diagnosis and withdrawal of SH’s antipsychotic medications 

were erroneous, stating: 

There is not sufficient evidence in the medical record, or in the interviews 
with Dr. A or Dr. R which would warrant a change in diagnosis or 
treatment withdrawal. 

 
 Nevertheless, Dr. A changed SH’s diagnosis and withdrew his antipsychotic 

medications, leading Dr. Koshes to find: 

Predictably, SH decompensated and required hospitalization when his 
medication was withdrawn. . . . In fact, there was ample evidence in the 
medical record that non-compliance would cause a recurrence of 
symptoms.   
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 In sum, DPCS formulated, in Dr. Koshes’s words, a “poorly conceived 

treatment plan,” centered on Dr. A’s incorrect finding that SH did not have Bipolar Disorder and 

his improper withdrawal of SH’s antipsychotic medications, which resulted in SH’s 

decompensation and hospitalization.  Therefore, VOPA finds that DPCS neglected SH by 

denying him needed treatment and placing him at risk of injury.   

3. DPCS Used an Improper Diagnostic Method in Finding that SH Did Not 
Have Bipolar Disorder 

 
Secondly, VOPA finds that DPCS neglected SH when Dr. A failed to review 

and consider SH’s history of diagnosis and treatment, which led to the erroneous diagnosis that 

SH did not have Bipolar Disorder, the improper discontinuation of SH’s antipsychotic 

medication and SH’s decompensation and hospitalization.   

Dr. A changed SH’s diagnosis without appropriately reviewing and considering 

SH’s past medical records and history.  Thus, it is unsurprising that Dr. A could not “confirm” 

SH’s Bipolar Disorder because he did not appropriately review SH’s records or consult with the 

people who could, and did, confirm it.  Proof of this is found in Dr. A’s interview: 

Q: Did you do anything to try to confirm through other means at any 
point..., from other doctors, that he might have Bipolar Affective 
Disorder? 

A: Other doctors like who? 
 
Q: [Dr. T] who is here, saying he was Bipolar, [Dr. P], who is at 

Danville, either of the [Dr. Ps], who are either at Danville or the 
Piedmont CSB who treated him. 

A: I don’t think one is able to recall that much unless that person sticks 
out but I admit –  
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Q: You didn’t try? 
A: I didn’t try to call them.5 
 

 In fact, in his interview, Dr. A seemed to state that, if SH’s symptoms had been 

confirmed by another doctor, he would have found that SH had Bipolar Disorder: 

Q: So had you talked to other doctors who confirm those symptoms . . . 
you then would not have called it Bipolar Affective Disorder, by 
history, you would have felt it was confirmed? 

A: Could you repeat that? 
 
Q: I’m again trying to understand the difference between by history . . . 

and just Bipolar Affective Disorder.  What you said to me . . . was if 
the symptoms were confirmed . . . it would be. . . Bipolar Affective 
Disorder because the symptoms had been confirmed, either by you 
or by someone who had reported it to you other than him. 

A: Uh huh. 
 

Q: That’s correct? 
A: Uh huh.6 

                                                           
5  From another part of Dr. A’s interview: 

 
Q: Did you check with any of his previous physicians to see if they could have reported to you 

Bipolar Affective Disorder symptoms? 
A: No, I have not. 
Q: Okay.  There was a point on February 26, 2001, where you said Bipolar Affective Disorder, 

by history, which, as you just said, means he reports it but you can’t get it confirmed.  Did 
you take any steps to try to get it confirmed? 

A: Not necessarily.  It’s not a matter of confirmation here. 
 
Dr. A’s statement “It’s not a matter of confirmation here” conflicts with his earlier comment that “You 
have to have symptoms to confirm a diagnosis [of Bipolar Disorder].  You have to see the symptoms 
yourself to confirm the diagnosis or be reported to you by someone other than the patient that he has 
noted that the patient has had those symptoms. . . .” 
 
6  But, note Dr. A’s response to the next interview question: 
 

Q: Okay, so what would have been required for you to find him to be, on February 26, 2001, 
Bipolar Affective Disorder and not Bipolar Affective Disorder, by history, would have been 
for you to have had those symptoms confirmed to you? 

A: Not necessarily.  I think it was a shortcoming on my part in the beginning to say not qualified 
Bipolar Affective Disorder. . . . If, if it had been qualified, it would have made a difference 
here. 

 
It is worth noting that Dr. A never identified any difference between a “qualified” symptom and a 
“confirmed” symptom and, at any rate, never attempted to contact any professionals or doctors to have the 
symptoms “qualified” or “confirmed.” 
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Had Dr. A contacted the doctors who had previously found that SH has Bipolar 

Disorder, had he spoken with any of the DPCS professionals who had independently documented 

SH’s symptoms, had he reviewed SH’s medical records or even reviewed his own testimony of 

14 February 2001, he would have found the “confirmation” of SH’s symptoms that he said was 

lacking.  Thus, Dr. A denied himself the confirmation he demanded.  For example, in his 

interview, Dr. A described the difference between a self-report of hearing voices from a 

confirmed report: 

Q: How would hearing voices be anything other than self-report? . . .  
He would tell someone he’s hearing voices?  I’m confused. . . .  

A: That’s exactly how someone [would act]. . . You would try to find 
out where the voice is coming from. 

 
Attorney for DPCS:  Since this is a transcript 

 
Q: You were looking about confusedly. 

 
 When Dr. A was “looking about confusedly,” he pantomimed a person looking 

around the room, responding to voices he heard coming from someone he could not see, 

demonstrating what a professional would have to see and note to confirm that someone was 

hearing voices.  A review of SH’s records indicates that a previous doctor had found SH to act 

exactly in that manner.  On 24 April 1996, a doctor at Southern Virginia Mental Health Institute 

indicated that SH: 

glances upward and to the left frequently as though he is hearing voices. . . 
At times he inclines his head suggesting that he is hearing something 
which the undersigned is not. . . From observation, it appears this patient 
is experiencing auditory hallucinations. 

 
Thus, if Dr. A had appropriately reviewed SH’s records, he would have found 

that SH was independently noted to act precisely as he described a person truly hearing voices 
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“should” act.  Such a review would have provided the “confirmation” Dr. A felt he needed in 

order to find that SH had Bipolar Disorder. 

Finally, Dr. A either failed to recall his prior testimony or ignored it.  On 14 

February 2001, Dr. A testified he had seen SH display symptoms of Bipolar Disorder: 

From prior contact with SH, he has exhibited, and from review [of the] 
record, displayed symptoms consistent with mania in the past as well as 
hypomania, as well as delusions, bizarre ideation in my contacts with him. 

 
In fact, while testifying, Dr. A disagreed with Dr. R (whose opinion he later 

cited as proof that SH did not have Bipolar Disorder) over her finding that he was not psychotic: 

Attorney: Do you think [SH] is psychotic? 
Dr. A: Yes. 

 
Attorney: Would it surprise you that the treating psychiatrist at Southern 

Virginia [Mental Health Institute] said he is not psychotic? 
Dr. A: Yes. 
 
Attorney:  How do you explain the difference between your opinion and 

Southern Virginia’s? 
Dr. A: I’ve had the pleasure of reviewing prior records at community 

services [DPCS].  I’ve seen him delusional before and that’s my 
opinion that he does have mental illness. 

 
 Thus, by his own testimony, Dr. A “confirmed” SH’s Bipolar Disorder.  

Additionally, Dr. A did not state, either in his findings or in his interview, that he had come to a 

different conclusion than he had drawn and testified to in February 2001.  Had he done so and 

provided appropriate reasons for the change in diagnosis, the change may have been 

understandable.  However, based upon his statements that SH’s symptoms were never 

confirmed, when, in fact, he had confirmed them, it seems clear that he had not changed his 

mind about SH’s psychotic state in February 2001 but had ignored or disregarded his own 

testimony.   
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 As Dr. Koshes found, Dr. A’s failure to review and appreciate SH’s history and 

records – which, Dr. Bigelow states, “amply establish[] the presence of a psychotic diagnosis” – 

led to DPCS formulating a “poorly conceived treatment plan” resulting in the withdrawal of 

SH’s antipsychotic medications.  Dr. Koshes opined that Dr. A knew or should have known that 

SH would decompensate and need to be hospitalized if his antipsychotic medications were 

withdrawn.  Hence, VOPA finds that DPCS neglected SH, as a result of Dr. A’s failure to 

appropriately review and consider SH’s history, by denying SH needed treatment and placing 

him at risk of injury.   

4. DPCS Improperly Discontinued SH’s Antipsychotic Medication 
 

Third, VOPA finds that DPCS neglected SH when it abruptly discontinued his 

antipsychotic medication, resulting in his decompensation and hospitalization.  As Dr. Koshes 

stated: 

Fail[ing] to appreciate the significance of SH’s past history, [Dr. A] 
discontinued the antipsychotic medication without either tapering the 
medication or providing SH with guidance on what to do should 
symptoms re-occur.  This resulted in the hospitalization of SH for 
symptoms of his mental illness.  This indicated a failure to provide an 
adequate level of care, and violated accepted standards of psychiatric care. 

 
Dr. Koshes further found that DPCS knew or should have known that the 

withdrawal of SH’s antipsychotic medication would lead to his decompensation and 

hospitalization, stating: 

Predictably, SH decompensated and required hospitalization [when his 
antipsychotic medication was withdrawn]. . . . In fact, there was ample 
evidence in the medical record that non-compliance would cause a 
recurrence of symptoms.  
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SH’s records clearly support Dr. Koshes’ opinion, documenting numerous 

occasions when SH decompensated and required hospitalization when he did not take his 

antipsychotic medication:  

 On 9 July 1997, following three weeks without taking his antipsychotic 
medication, SH was hospitalized with symptoms including impaired 
judgment, sleep disturbance, depression and suicidal ideation. 

 
 On 27 April 1998, following two months without taking his antipsychotic 

medication, SH was hospitalized with symptoms including paranoia, 
hallucinations, impaired judgment, sleep disturbance, and pressured 
speech. 

 
 On 4 October 2000, following twp weeks without taking his antipsychotic 

medication, SH was hospitalized with symptoms including visual 
hallucinations, affect inconsistent with mood, poor insight and poor 
judgment. 

 
 On 12 February 2001, following “sporadic” medication noncompliance, 

SH was hospitalized with symptoms including delusions, pressured 
speech, hypomania, sleep disturbance, and paranoia.  

 
 On 14 February 2001, Dr. A testified that if SH did not take his 

antipsychotic medications, he would likely become manic, be unable to 
care for himself, and would need to be hospitalized.  

 
 On 28 July 2001, following two weeks without taking his antipsychotic 

medication, SH was hospitalized with symptoms including delusions.  
Two days later, DPCS noted that symptoms including delusions, paranoia, 
hallucinations and sleep disturbance were still present. 

 
Thus, there is substantial evidence to support Dr. Koshes’ opinion that it was 

“predictable” that SH would decompensate and need to be hospitalized if his antipsychotic 

medication was withdrawn.  Moreover, DPCS was well aware of this fact because DPCS 

professionals (including Dr. A) noted the relationship between SH’s failure to take his 

antipsychotic medication and his decompensation. 

Given DPCS’s knowledge that SH would likely decompensate if he did not take 

antipsychotic medications, it is particularly distressing that DPCS did not attempt to set up a 
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treatment plan to monitor SH for signs of decompensation.  Because SH’s history suggested that 

decompensation was likely, DPCS should have counseled SH on what to do if he felt his 

symptoms returning and set up an accelerated appointment schedule (Dr. Koshes suggested a 

two-to-four week interval between appointments) to monitor him for signs of decompensation.   

Unfortunately, these steps were not taken.  The result was precisely as predicted 

by Dr. A in February 2001:  when SH did not, because he could not, take his antipsychotic 

medication, he decompensated and was hospitalized. 

Finally, it is noteworthy that, after SH decompensated in December 2001, he 

was re-prescribed antipsychotic medication by Danville Regional Memorial Hospital.  After his 

release from the hospital, DPSC re-filled SH’s antipsychotic medication prescription.  While Dr. 

R, the DPCS doctor who re-filled the prescription, denied that she did so because she had come 

to the conclusion that SH needed the antipsychotic medication, her actions were, if not taken for 

that reason, curious.7  

In sum, DPCS improperly withdrew SH’s antipsychotic medication and did not take any 

steps to either gradually taper him off the medication or closely monitor him for signs of 

decompensation.  As a result, SH decompensated and was hospitalized.  Therefore, VOPA finds 

that DPCS neglected SH by denying him needed treatment and putting him at risk of injury. 

5. DPCS Did Not Have an Appropriate Structure in Place to Supervise its 
Doctors 

 
Finally, VOPA finds that DPCS neglected SH when it failed to create and 

implement an appropriate supervisory structure.  Had DPCS adequately supervised Dr. A, it is 

                                                           
7  To her credit, Dr. R. recommended, in October of 2001, that SH be gradually tapered from his 
antipsychotic medication, as opposed to Dr. A, who abruptly discontinued it.   
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likely that SH’s diagnosis would not have been erroneously changed or his antipsychotic 

medication improperly withdrawn.  

At the time DPCS neglected SH, its Director of Mental Health Services, Dr. A’s 

supervisor, was not (and is not now) a doctor.  In her interview, she admitted that she did not get 

involved with individual client treatment decisions and that no one at DPCS has the authority to 

override a doctor’s diagnosis or treatment decisions: 

Q: You don’t give treatment directions? 
A: Not like around treatment planning and direct service, you know, or 

the other things like that. . . . 
 
Q: Who was the supervisor in [SH’s] case?. . .  
A: Again, [SH] was seeing the psychiatrist, who I directly supervise. . . . 

 
Q: But you directly supervise the psychiatrist, and I’m trying to figure 

out. . . is whether there was a time when you or anybody else got 
directly involved in treatment decisions being made by the 
psychiatrist or whether there was oversight over the treatment 
provided by the psychiatrist. . . .  

A: Okay.  What I remember is that last year there was a time when [SH] 
and [Dr. A], who was the treating physician at the time, had  a 
particularly difficult session. . . when [SH] left the building that day, 
went down the hall and talked to. . . [the] Director of Clinical 
Services, to let him know that he thought [SH] might come up on 
crisis. . . . So at that point, I was contacted by [the Director of 
Clinical Services] around, you know, when things rise to that kind of 
level then I’m usually notified, contacted, involved in some way 
around, you know, well what’s happening and, you know, exactly 
what is the problem, then what’s our next step, who do we want to 
include in the treatment team, that sort of thing.  So in that matter I 
would certainly had some oversight.  I wouldn’t say that the 
responsibility for the direction of the clinical course of treatment . . . 
but certainly involved. . . .  

 
Q: You kind of had what I would call administrative oversight. . . .  
A: Uh huh. . . .  
 
Q: You organized it, but with regard to clinical oversight, is there any of 

that? . . .  
A: Would I advise. . . .what the clinical course of treatment is . . . 

certainly, if he wanted to have some dialogue . . . around clinical 
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course of treatment and, and what we think is the best option for that 
consumer.  Would I override a physician’s diagnosis?  Would I 
override any other clinician’s diagnosis just to step in?  No, I don’t 
see myself in that role or that capacity.  I, I, you know, I don’t see 
consumers here in that kind of clinical capacity. . . . 

 
Q: Do you have anyone here who . . . is a clinical supervisor who might 

have that authority? 
A: The authority to override a physician? . . . . 
 
Q: Is there a person here who has the authority to . . . look [at] diagnosis 

and treatment . . . and either confer or override? . . . 
A: Meet and confer, certainly; the authority to override a physician’s 

diagnosis, no. 
 

In reviewing this case, Dr. Koshes found that DPCS had:  

no process for medical supervision of the psychiatrists [it] employed. . . . 
A non-psychiatrist, non-medical doctor, cannot medically supervise a 
psychiatrist.  Medical supervision requires the monitoring of quality care 
and regular evaluation of standard of care practices.    

 
In short, there was no person at DPCS who could review Dr. A’s work and 

intervene on behalf of SH.  Dr. Koshes found that, had such a person existed, SH's case “would 

likely have had a different outcome.” 

However, unfortunately for SH, Dr. A’s supervisor was a non-psychiatrist, 

someone who pointedly would not involve herself in or disagree with Dr. A’s diagnostic or 

treatment decisions, even when she knew (as she did in this matter) that Dr. A’s diagnosis had 

been questioned.  As a result, Dr. A worked with little or no oversight – his diagnoses and 

treatment decisions would not, indeed could not, be questioned.  Thus, DPCS had no way to 

ensure that Dr. A provided appropriate care to his patients, and when inappropriate care was 

rendered, as it was in this case, there was no way for DPCS to recognize and correct it.   

One specific incident illustrates DPCS’s failure to oversee and ensure the quality 

of the care received by SH.  On 12 February 2001, SH was examined by Dr. R at Southern 
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Virginia Mental Health Institute.  She found that he did not have Bipolar Disorder.  On 26 

February 2001, Dr. A saw SH and reported that he: 

was recently discharged from Southern Virginia Mental Health Institute.  
Discharge summary indicates that client has no Axis I diagnosis and Axis 
II is Personality Disorder, NOS.  I discussed with [Dr. R] from Southern 
Virginia who indicates that she believes the medication is to help with his 
personality problems.  

 
Based, it seems, on Dr. R’s report, Dr. A changed SH’s diagnosis from “Bipolar 

Affective Disorder” to “Bipolar Affective Disorder, by history.”8  On 18 October 2001, Dr. A 

informed SH that he did not believe that SH had Bipolar Disorder and withdrew his 

antipsychotic medication.  SH then requested a second opinion.  DPCS assigned Dr. R to 

examine SH and provide the second opinion; thereby assigning the doctor who originally opined 

that SH did not have Bipolar Disorder, and on whose report Dr. A relied in changing his 

diagnosis, to give an “independent” second opinion.  Not surprisingly, Dr. R’s “second opinion” 

was consistent with her first opinion: she found that SH did not have Bipolar Disorder. 

Both Dr. Koshes and Dr. Bigelow took issue with DPCS’s assignment of Dr. R to provide 

an “independent” opinion.  Dr. Bigelow stated that Dr. R “can scarcely be considered to be an 

independent outside person.”  Dr. Koshes also criticized DPCS, stating: 

                                                           
8  In his interview, Dr. A stated that Dr. R’s finding that SH did not have Bipolar Disorder “put a question 
mark beside the diagnosis” that SH did have Bipolar Disorder.   
 
Oddly, on the same day that he changed SH’s diagnosis, Dr. A issued a report indicating that, in his 
opinion, SH had Bipolar Disorder.  In his report, Dr. A stated that he agreed with SH’s treatment plan, 
which stated that SH had Bipolar Disorder.  When questioned about this seeming contradiction – how on 
the same day, the same doctor could both state affirmatively that SH had and did not have Bipolar 
Disorder – DPCS’s Director of Mental Health Services stated that Dr. A’s report that SH had Bipolar 
Disorder was “a Medicaid requirement for [SH] to be authorized to receive outpatient counseling 
services.”  Any question of whether this action was or may have been unlawful, given that Dr. A and 
DPCS seem to have given a diagnosis to Medicaid that they did not agree with (and continued to do so: 
DPCS, even after SH’s diagnosis was changed, stated, on their billing statements to Medicaid, that SH 
was diagnosed with Bipolar Disorder), in order to receive payment from Medicaid, is beyond the scope of 
this investigation.  
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[W]hen a second opinion was agreed upon by the treatment team, the 
facility should have scheduled this evaluation with a provider who had not 
seen the patient previously.  This would have been ideally conducted with 
a psychiatrist outside of the institution seeking the second opinion.  

 
The reason for the experts’ findings is obvious: a second opinion should be truly 

independent and not based on or complicated by any pre-existing biases.  However, when Dr. 

Koshes questioned DPCS about its assignment of Dr. R, DPCS’s Director of Mental Health 

Services stated that DPCS used Dr. R because she was the only physician employed by “our 

Agency that SH had not previously seen at DPCS.”  In other words, DPCS intentionally chose 

Dr. R to do the second opinion because of her affiliation with the facility.  

The use of Dr. R, who rendered what was, effectively, the “first opinion,” to 

provide an “independent” second opinion raises serious questions and concerns up to and 

including whether DPCS was ever truly committed to giving SH an independent second opinion 

or, instead, arranged matters to ensure that the second opinion would mirror the first.  While 

VOPA cannot and does not seek to determine DPCS’s motivation, DPCS’s actions, whether 

intentional or not, effectively guaranteed that Dr. A’s opinion would be confirmed.   

The use of Dr. R to provide an “independent” second opinion is particularly 

grievous given that DPCS’s Director of Mental Health Services stated that she would never 

disagree with a doctor’s diagnosis or treatment decisions.  Within this supervisory vacuum, 

DPCS arranged for an “independent” second opinion by a doctor who would, like the Director, 

almost certainly refuse to second-guess Dr. A’s decisions.  Clearly, this was a failure to provide 

adequate and appropriate medical supervision, which, in Dr. Koshes words, “requires monitoring 

of quality care and regular evaluation of standard of care practices.”  This episode underscores 

Dr. Koshes’s finding that DPCS had no mechanism to ensure that it provided quality medical 

care because any kind of effective supervisory structure would have recognized and avoided the 
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inherent conflict of interest in using Dr. R to provide a second opinion.  DPCS’s lack of 

oversight into such an elementary matter speaks ill of its ability to oversee the quality of complex 

issues such as the diagnosis and treatment of its patients. 

In sum, as Dr. Koshes found, SH probably would not have decompensated and 

been hospitalized if DPCS had an effective supervisory structure in place.  Therefore, VOPA 

finds that DPCS neglected SH by failing to adequately supervise its doctors, leading to a failure 

to provide needed treatment to SH and putting him at risk of injury.  

VI. RECOMMENDATIONS 

 It is difficult to make recommendations in a matter such as this because there are no steps 

that DPCS can take that would make SH “whole.”  Nothing DPCS does in response to this report 

can correct Dr. A’s incorrect diagnosis and incorrect diagnostic procedure, result in DPCS 

adequately supervising Dr. A’s work on SH’s case or, most importantly, erase his 

decompensation and hospitalization.  Therefore, these recommendations are designed to ensure 

that DPCS will not commit future acts of neglect. 

A. DPCS must create and implement a system that appropriately supervises its doctors. 

The system must be headed by a medical professional who has the power to oversee 

and correct diagnostic and treatment decisions. 

B. DPCS must create and implement an effective “peer review” system through which 

doctors and supervisory staff can review, question and correct each diagnostic and 

treatment decisions. 

C. DPCS must ensure that, when a patient requests a second opinion, a truly independent 

opinion is provided. 
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D. DPCS must create and implement a system to discipline its doctors who make 

incorrect diagnoses and employ improper diagnostic procedures. 

VII. VOPA’S REPLY TO DPCS’S RESPONSE 

 DPCS’s response to VOPA’s report is attached hereto as Exhibit C.  This section is 

included in order to reply to points raised in DPCS’s response. 

A. VOPA’s Reply to DPCS’s Complaint that it Cannot Respond to the Conclusions 
Reached in the Report 

 
Rather than respond to the factual and legal conclusions made by VOPA, DPCS 

spends a vast amount of time and energy in an attempt to impugn the integrity and motivations of 

VOPA and the staff person who conducted this investigation.  These attacks vary from the 

inconsistent (complaining, alternately, that the investigator asked “lawyer-like” yes-or-no 

questions and that he “demonstrat[ed] either an inability or unwillingness to ask questions that 

were short,  to the point, or easy to understand”) to the irrelevant (complaining about the 

investigator’s posture) to the impossible (complaining that VOPA should have released certain 

confidential documents and information to it when VOPA was forbidden by state and federal law 

to do so) to the false and, seemingly, defamatory.  

In the midst, or, perhaps, because of these attacks, DPCS never presents evidence to 

refute VOPA’s factual or legal conclusions.  DPCS never denies that its diagnosis was incorrect, 

never contends that its diagnostic procedure was proper, and never argues that its withdrawal of 

SH’s medication was not neglectful.  DPCS’s only affirmative statements about its care – that it 

provided SH with an independent assessment and adequately supervises its doctors – are, 

respectively, contradicted by the record and offered as a conclusory statement without 

evidentiary support.  
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Instead of refuting VOPA’s findings, DPCS argues that it is unable to respond to 

VOPA’s conclusions.  DPCS’s contention is absurd.9  DPCS had and continues to have at its 

disposal all of the information relied upon by VOPA and the experts it consulted.  In reaching its 

conclusions, VOPA and the experts reviewed SH’s records, which were either possessed by or 

available to DPCS10, and the transcripts of interviews with DPCS employees, which DPCS has in 

its possession.11  Thus, there is simply no reason why DPCS could not have done exactly what 

VOPA did: provide the records of this case to an expert12 or, even its own medical staff, for the 

purpose of seeking an opinion as to whether it neglected SH.  It is disingenuous for DPCS, which 

wasted thousands of dollars in a failed attempt to quash this report, to argue that it lacks the 

resources to seek such an opinion.  

Moreover, DPCS’s arguments that it was prejudiced by the time it took to produce the 

report are meritless because DPCS, itself, was responsible for much of the delay, and, more 

importantly, because SH’s records and the transcripts have not changed with the passing of time.  

At any time up to and including the present, DPCS can provide the records to an expert and ask 

for an opinion.  The fact that DPCS has refused to do so – choosing instead to engage in 

character assassination – speaks volumes about the confidence it has in its treatment of SH.   

B. VOPA’s Reply to DPCS’s Complaint that VOPA Did Not Cite to the Report of 
its Second Expert 

 
In its draft report, VOPA extensively cited to and quoted Dr. Koshes’s opinion.   

                                                           
9  VOPA takes DPCS’s dismissing of its own lawsuit as an admission that VOPA did not violate DPCS’s 
legal rights.  
10  For example.  Dr. A’s February 2001 testimony is a matter of public record.  
11  Dr. Koshes reviewed both the records and transcripts.  Dr. Bigelow reviewed records, only.  
12  DPCS would, of course, have to seek SH’s permission to do so.  
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VOPA also indicated that it had consulted with another expert in the course of this investigation.  

DPCS criticizes VOPA for not citing to or quoting the report of the “anonymous expert.”    

VOPA agrees with DPCS that it should have included citations to the report of its 

second expert, Dr. Llewellyn B. Bigelow, a Harvard educated, Board Certified psychiatrist who 

is a Life Fellow in the American Psychiatric Association.  So that no negative inference can or 

will be drawn from VOPA’s prior decision not to cite to Dr. Bigelow’s report, VOPA has chosen 

to include his findings – including his opinion that “the deliberate withdrawal of treatment from 

[SH] and the unexplainable change in diagnosis, probably, in my opinion, must expose both [Drs 

A and R] and [DPCS] to a significant malpractice suit for their actions” – with this final report. 

C. VOPA’s Reply to DPCS’s Contention that Dr. R Provided an Independent 
Evaluation 

 
DPCS’s argument that Dr. R provided an appropriate, independent evaluation is 

contradicted by its own response and Dr. R’s report.  DPCS bases its conclusion on its contention 

that SH did not see Dr. R for a “second opinion” but, instead, because he wanted to see a doctor 

other than Dr. A.  However, the fact remains (as admitted by DCPS in its response) that DPCS 

informed SH that he would be seeing Dr. R for a second opinion.  Moreover, Dr. R’s report of 23 

October 2001 makes it clear that she was seeing SH for the purposes of providing him with a 

second opinion “at the request of both the client and the clinic’s administration.”   

Thus, regardless of DPCS’s contention concerning what SH may have thought, DPCS 

scheduled the appointment as a second opinion and Dr. R understood the appointment to be for 

that purpose.  Given DPCS’s intent and Dr. R’s understanding, DPCS had an obligation to 

conduct an appropriate, independent second opinion.  Despite DPCS’s contention that SH 

received such an assessment, the facts of this case and the opinions of Drs. Koshes and Bigelow 

prove otherwise. 
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D. VOPA’s Reply to DPCS’s Statement that it Adequately Supervises its Doctors 

The facts of this case and the opinions of the experts contradict DPCS’s conclusory 

statement that it adequately supervises its doctors.  DPCS has provided no evidence that it has 

changed the supervisory structure that Dr. Koshes found to contribute to SH’s decompensation 

and hospitalization.  In other words, DPCS’s doctors are still supervised by a non-doctor who 

cannot or will not supervise them.    

DPCS’s conclusory statement that it adequately supervises its doctors is contradicted 

by the evidence and expert opinion in this case as well as by the words of DPCS’s Director of 

Mental Health Services: 

Q: Do you have anyone here who . . . is a clinical supervisor who might have 
that authority? 

A: The authority to override a physician? . . . . 
 
Q: Is there a person here who has the authority to . . . look [at] diagnosis and 

treatment . . . and either confer or override? . . . 
A: Meet and confer, certainly; the authority to override a physician’s 

diagnosis, no. 
 

DPCS’s failure to adequately supervise its doctors – to have someone over them with 

the will and ability to review and override their diagnoses and treatment decisions – effectively 

dooms its patients to neglect whenever a DPCS doctor makes an incorrect diagnosis or treatment 

decision.   

VIII. CONCLUSION 
 

This report did not come about simply because VOPA disagrees with DPCS’s diagnosis 

and treatment of SH.  To quote Dr. Koshes, the intent of this report: 

is not to say that a psychiatrist cannot question previous diagnoses.  In fact, this is a 
useful position to take at times.  Determining the presence of a psychiatric illness in a 
patient who is taking medications is complicated, but can be accomplished. 
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VOPA acknowledges that professionals can and do disagree (without either being “wrong”) 

on matters as complicated and nuanced as a specific diagnosis of mental illness and a particular 

plan for treatment.  However, rather than being an issue of simple disagreement with a defensible 

diagnosis, this matter came about because DPCS embarked upon a method of diagnosis and 

treatment that, seemingly, ignored or disregarded important steps necessary to arrive at a proper 

diagnosis and treatment plan.  In his report, Dr. Koshes sets forth the critical steps that DPCS 

should have taken in SH’s case and should take in similar cases in the future: 

First, the previous medical records must be consulted to determine the symptoms in 
question.  Secondly, the treatment team and patients should be in agreement with a 
plan to withdraw medication and monitor symptoms.  Target symptoms are identified 
and medication is gradually weaned.  Close follow-up is provided.  Two to four 
weeks between visits is sufficient with concurrent psychotherapeutic support.  
Medication should not be stopped abruptly, as was effectively done in this case.  

 
Rather than follow these steps, DPCS failed or refused to consider SH’s past medical 

records and history.  This failure led to its incorrect diagnosis that SH did not have Bipolar 

Disorder and its improper withdrawal of SH’s antipsychotic medication.  In Dr. Koshes’ words, 

“This approach to diagnosis and treatment most likely led to [SH’s] subsequent decompensation 

and hospitalization.” 

 
Dated: 12 September 2003 
 

Respectfully Submitted 
Virginia Office for Protection and Advocacy 
202 N. 9th Street, 9th Floor 
Richmond, VA  23219 
(804) 225-2042 
 
By: _____________________________ 
 Jonathan G. Martinis 
 Managing Attorney, PAIMI Program13 

                                                           
13 John W. Phelps, former Disability Rights Advocate for VOPA, was instrumental in the conducting of 
this investigation. 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 
 





Mr. Jonathon Martinis Page 2 June 18,2002

~

I reviewed with SO~ care a consultative note by a Dr. --~dated

October 23, 2001- wen after the peculiar change in diagnosis by Dr. My

uOOerstalKfing D that Dr. ~ works at the ~ facility as Dr..A~ and thus can

scarcely be considered to be an independent outside person. It contains so many

inaccurate distortions of current diagnostic terminology and of Mr. I--I history that

I will not enumerate them here. Shouki the occasion arise that this could be helpful I
would be glad to provide a detailed listing.

Because ~ ~~ to ~ a djagnosis of alcohol abuse it might be informative to search

for some data to sUpport'this conclusion. I co~ find nothing except Mr. H~
statement the he and others drank to much during their expericncc as military recnlits -

not very remarkable. The only evidence that this might have been a sisnIficaDI factor

comes ftom his early rather guilty remark that he thought that it might have impaired his

perfofn]811ce.

After this thcrc is very limited reference to alcohol intake, but as often happens, the
diagnosis of alcohol was simply carried forward through the record of the client long
after it has any relevance. One can merely note that at every e~rgency room intake
saw the entry "no alcohol" involved waS checked.

F"mally I would oote that thc deh"berate witbdrawal of treatment ftom Mr .H~aIxi the
unexplainable change in diagnosis probably. in my opinion. must expose both Drs
A~ and ~and their local Community Service Board to a significant malpractice
suit for their actions. I am gI~ ,tq hear that you were able to aIrange appropriate
treatment for Mr .11- at another facility and hope that he did not suffer any
permanent damage ftom his earlier inadequate treatment.

, "
Please let me know if I can provide further infOm1ation. If required, I would be glad to
back up the opinions expressed hcrc with further detail': .

Sincerely,

."
Llewellyn B. Bigelow, M.D.

Board Certified
Life Fellow, American Psychiatric Association



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT B 
 





AA:IiDg Dkector, Virginia Office for Protection and Advocacy, delineated the scope of services to

be perfo~ by an expert reviewer .Clinical records, other correspondence, aJKi other sources

of, or access to information (delineated below) were provided by the Virginia Office for

Protection and Advocacy for review. Additional information was provided by -~ --

Director ofMental Health Services at the Danville-Pittsylvanja

this letter, and it is therefore attached to this report.).

DISCLOSURE: Before engaging in a review of the clinical records, it was made clear to the

IepIe..-ives of tix: Virginia Office for Protection am Advocacy, that a review of tix: records

and other informtion would be lIIKImtaken in a non-biased and scientific manner.

Documentation, ftom various sources, of the clinical management of~ would be the

critical material ftom which an independent judgement of clinical appropriateness and standard of

care of ~ ~ would be made. Additional information would be obtained ftom the

Virgjnia Office for Protection and Advocacy, treaIiDg psychiatrists, ---=-

and other clinical staff and parties in this case, as needed. The Virginia Office for Protection and

determine the relevant patient care issues in .Attention would be paid by
the reviewer to the commonly accepted standards of psychiatric care as emulated in peer-

reviewed professional publications. Where important, retereooes would be provided. .

Advocacy, through its agents, agreed to coDmlence the clinical review.

2



other information provided by the Virginia Office for Protection and Advocacy, the evidence in

this illvestigation i!!ti~~ed that care was oot appropriate while M was a

patient cared for by Dr.- -at the Danville-Pittsylvanja Commlmity Services Board To wit:

,
The clinical record indicated a clear history ofBipoJar/Schizoaffective Disorder1

with multiple hospita~ns for symptolm of ~ iOIQse8. and clear

documentation by several psychjatl'ists thal-- -'S symptoms were not

fabricated, nor the result of a Personality Disorder. Dr. ~stated that ~ did

not review the previous clinical records of. .--nor did ~ think it was

~, IeSUIting m a fauhy fonml1ation of~ case am a poorly corr,eived

treatment plan. This violated accepted standards of psychiatric care.

2. Failure to appreciatethe significance ofMr. ~ .ast history, Dr. ~

discontinued the BlllipsycOOtic JMdication without either taperiog the medication

or providing }-- with gujdaIEe on what to do should symptoms re-occur.

This resuhed in the hospitalizaaon ot1- Auf symptoms ofhis ~

illness. This indicated a failure to provide an adequate level of care, and violated

accepted st~~HJ':ds of psychiatric care.

The conclusion reached in this review Dr 11p.d to recognize the importance of

past history, and utilize this data in the treatment of , resulting in his decompeosation

am oospita1L7:ation. Additional COIK:lusions are con!~ at the eIKi of this report.

mSTORYOF nrn ILLNESS AND INCIDENT: The records available for reviewand sources

of information for the ~~eview of care case were as follows:

Medical records :from the Danville Comnnmily Services Board, including hospital
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saw Dr. ---on October 4, 2000 for the last and tenth time. DuriIIg this visit,

~ ~~ns were reoieweci aId Seroquel, an an!ipsycm& agent was discontinued. Zyprexa

was again restarted. was to continue taking the Depakote. Doc~ed during this

visit were symptOIDS of auditory hallucinations, depressed nX>od aId agitation. Dr. '- .

noted the diagIK)sis ofBipoJar Disorder and assessed that his symptOIDS resuhed from nmioation

mn-compliance aIxl tlM:: ~ence ofBipoJar Disorder symptoms.

It was during this time period (treatment with Dr .--) that -..reported he

began to accept the fact that he had a mental illness. He felt he had either Schizoaffective

Disorder, or Bipolar Disorder. His difficuhies, .reported, stemmed from his jnability

to control his paranoid tOOughts, command hBDuclDatkIns, anger, atxi unstable UX)od He said he

had established contact with NAMI and began paying Imre attention to his eD:M>tional state on a

day-to-day basis. ~- .said that the ~~tion that he bad a ~ntal illness was difficult,

but this realization allowed him ~o explain many ofhis past behaviors which bad caused him lose

jobs, beco~ irritable, beco~ mspitalized, think "strange" t}K}ughts. He also said that be began

trusting the ~ health field to take Cafe ofhis problems. (At the present ~, --I --

demonstrated in the telephonic interview an unde~!lding of the diagnosis of Schizoaffective

Disorder, Bipolar Disorder, the symptoms and treatments associated with these conditions, and

the jmportaIH:e of ~ compJiaIK:e in his overall Cafe. )

~

On October 17, 2000, , was seen for the :first time by Dr .--=- -who

diapsed him as having Bipolar A&ctive Disorder, and a history of substance abuse. Dr.

~ ---do~ed the psychjat1ic decompellSation which occurred two weeks earlier, when

~ I j- 0- ..had stopped taking his ~ns: "he did experielK1e auditory hallucinations

several weeks ago. ...He did inform ~ that two or three weeks ago he had this bad feeling

regarding what was happening in the Middle East. He stated that he had seen crows and that he

felt this was an ominous sign. He went further into his delusions indicating that he believes he is a

de9CeIKI8I!t of the Middle East and the :Middle East blood nms in bim. This he takes ftom the

scripture, believing that an people in the world are related to each other and are descendants from

6



the Middle East. He indiCates that he is a spiritual person but things have been getting out of

haIKi rec:eotIy ."

\ in the telephonic interview conducted on November 5, 2002, that he

and Dr. A .--"conflicted with each other from day one." , -~explained his

understalK6llg of this conflict in the following way: "1 had read up on my illness, in NAMI

1iteratIn'e, the BjpoJar Network, am was seItiDg up charts on DK>nitoring my ~ I was Iadjng

about conferences about Bipolar Disorder, and became grandiose, starting to.read about

consciousness, and religious studies of exPalKiina the mind. ...I am six foot five ~hes, 270 1bs.,

aM very scary when I raise my voice. People were afraid of!M. I don't think be (Dr.

wanted to listen to ~."

Six weeks later., attended Dr. .-medication clinic and was noted to

be functioning well: "He states that he was at a job interview earlier today. He states that he is

sleeping better at night and feels that he is more focused. His appetite continues to be good; his

delusions are not as e-AUeiM as the last time ~ was Mre. He seems to have slowed down

somewhat. His speech is goal oriented with no evidence of pressured speech. He denies any

auditory , visual or tactile hallucinations at the present t~ as well as denying any suicidal or

homicidal ideation and contracts for safety. No adverse side effects are noted on the Inedication. "

as having Bipolar Affective Disorder, and a history ofDr .a. djagno sed

substance abuse. He noted that was taking his medications.

It is important to note that tln'oughout ' -0- ...treatment at the Danville clinic, there

is strong doc1~n of good fiux:tioning when takmg PII'SCribod ~catio~ and poor

functioning, including hospitalization, when not taking medications as prescn"bed or not at aI1.

In February 200 1, was hospitalized on a Temporary Detention Order, at

Southern Virginia Mental Health Institute. He was in the hospital for four days am a history of

non-compliance, psychosis, grandiosity, depression, agitation, ideas of reference, neurovegatative
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~n, and delusional, paranoid thoughts. These symptoms are descnbed m depth m the
initial ewbI8tkIn of~ --lIlt SMVI by Dr. ~ ~ In this initial evaluation, the

past psychiatric history is described m detail aIxI includes rem.e..,.. to DJCdiCIIKIn history,

~cation non-compliance, diagnoses, and substance use. The ~nta1 status e:xamimltion notes

paraooja, delusions of gImKIeur, aId delusions. He was ~ to be a danger to himself.

stated

that

would not

Intestinx>ny during Mr. ~'s Continued CoDfilleme{ Hearing, Dr.

was psychotic, suffered from mania, and delusions. ~ .~ .stated that

"due to the nature oftbe illness, without adequate treatment, [ I) would suffer from
exhaIIsto.n, potential collapse" and that ~- -~ was "of great COIK:em to ~ if oot .

hospitalized." Dr. I ~ -~haracterized the adequate treatment as a combination ofmood

stabilizer and antipsychotic. WIthout medications, Dr. -asserted,

be able to care for himself. Dr. -£ated that he based his claims on a review of the

records, am his cJinical interview. Dr --ultimately reco~ continued involuntary

confinement.

The diagJM)sis at discharge from SMVI was deferred, and Dr. n. .-=--= ' prescn"bed

Depakote 2000 mg, aM Zyprexa 20 mg per day. Dr. 1-.~ made the ~sis ora

Personality Disorder, Not Otberwise Specified, and considered stoppjng all medications, and

"nmDiII8 some psychological testing.1

Dr.. --indicated in the discharge S1lmmary, that J tt was

D8DipuI8tiw, aM dKI oot dermnstrate a psychotjc thought process. She stated that she reviewed

the past records and noted that the "patient did not manifest signs or symPtOIm consistent of a

major psychiatric disorder other than his reported symptoms previously to coming to the hospital

or the patient 8cIusIly reporting symptoms usually with religious or spiritual content. .." Dr.

--=- ---did oot note what past records she reviewed. He was discharged to outpatient

care on the medications noted above.
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-gets u~ he tells people he is manic in order to be hospitalized. Dr .~ planned

to stup- --s BIJIipsycbotic ~n, but co~~ bjm on Depakote. Dr .~~- d-

noted that ---1---=-~t became "quite upset today,when I told him that I believed that he did not

have Bipolar Disorder and that I was stoppjng his nmication. "

~

..descn'bed this meeting as "very upsetting." He said that Dr. --.would

oot give him aoo~ prescriptx.n for ~ RisperdaI, did not instruct ---~ to taper his

medications, infonn him ofpossible symptom recurrence. --had three days of

Risperdalleft. --~- felt that ifhe did not have a diagnosis, then why was he being treated

by the medical profession for the last six years? He felt that the CSB had been "~nting

'"with ~for ~ Jast six years."

~

The undersigned attempted to get further information about whether Dr tapered

the Risperdal or whether it was abruptly stopped. Her response to this question relied on

information included in the medical record. The conclusion reached by was that

because ~- was ~ oot taking k RisperdaI as dhector or that l:M: had "nm out" of

the medication. Dr .I~ did not prescn"be Risperdal. There is no documentation in the chart,

information in the answering ofthis question, or m testimony by Dr ~ -that he counseled

the patient to take k medication regularly, not to discontinue the ~cation abruptly , and to

taper k D..cIkaIx.n to dete~ ~ it was necessary .

The meeting between Dr --~ and 1: --~ -prompted intervention by a

reprosenlalive ofNAMI who advocated for a treatment team meeting through the Office of

Consumer Affairs to request a second opinion to clarify 1l 1- diagoosis, ask for

reas~ to ano~ psychiatrist, and to discuss ~ goals and objectives.

The treatment team meeting was held on October 25, 2001

characterized the meetjng as adversarial. There were no formal minutes of this meetjng made, or

entries in the ~ record. observed several staff ~ taking notes.
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Should these beco~ available for review, they would be important to review for additional
information. Both ---=- aIKi Ms. ~

reported feeling ~ by this

encounter, which they reported as not mcluding a discussion of treatment approaches, goals and

objectives. Both left the ~ early. Minutes of the ~ were not made, but a note

recording ~ ~'s 0CCurreIx:e am tOOse in 8tteIMI8IK:e was made in tM chart.

A second opinion was provided. Dr. : also woi1dng at the

Danville CoDImImily� Services Board, perfonMd her evaluation which was doc~ed in her

report dated October 23,2001. Dr.

as

a diagnosis of Alchol Abuse, and

Personality Disorder, Not Otborwioe SpecifBl with Border~ Am 8I, HmtrM>nic,

Schizotypa1, and Paranoid Traits. Dr. recommended that et be

tapered off his modk:ations, re-tested psychologically, and supported by therapy in the

community. Dr .1- .~escn"bed symptoms ftom previous hospitalizations: psychosis,

agit~n, hallucinations, delusions, paranoia, bypeIaI:tivity , hyper-religiosity , sleep and appetite

disturbances, suicidal ideation, loose thought processes, excessive physibal activity Ie1.diIIg to
injury, hypertIueDt'speech, racing thoughts, and poor psychosocial functioning. Dr. -

stated that his past history did not support a diagnosis ofBipoJar Disorder. It should be

noted that resultant from seven of eight OOspita~ons, a psychotic disotder diagnosis was DIIde

as the primary diagnosis. The hospitalization, during which Dr.

attending physician, was the hospitalization which concluded with no Axis I diagnosis.

---in aIISWeriDg the question ofhow the decision was made to obtain a second opmion

iOOk~ed that * was the only physician empk>yed by "our Agency thatby
~ :.~ ..J had not previously seen at DPCS."

he would be seeing Dr .

was to return to the DanviIle-Pittsylvania Clinic at the end of October 2001

to ~ with a MW atIeI.tiDg psycmatrist. The day before the appo~ he was info~ that

did not keep the appointment and was

hospitalized following a recurrence of psychotic symptoms in November.

~ had been in contact with 1-=- ~.t before the hospita67alKJn and she reported that ~
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which is not uncommon with patients who have Schizoa:ffective Disorder. The alcohoVsubstance

abuse dOIgIK)sis is an important part of the ~ coD8KlelatKlns for -~ --His

medications cunently appear useful and appropriate. Clinical challenges will r~m: medication

compliance, abstjIIeIH:e from illicit su~ stress reduction, vocational rehalililation, symptom

jdeldi&atmn, am early iDIervaIIion.

There is not sufficient evidence in the medical record, or in the interviews with Drs.

-and I -which would warrant a change in diagnosis or treatment

withdrawal. PredK:tably , I .1 decompensated am requjred hospitalization when his

nmication was witIKtrawn. TI:M,re was 00 documeId8Ia.n which ~~~ed Dr. :- counseled

the patient regarding the consequences of stopping his antipsychotic medication. In fact, there

was ample evidence in the medical record that non-compliance would cause a recurrence of

symptoms. The medication should have been tapered, even jf the patient had not been taking the

medk:atHIn reguJarly am .--should have been instructed what to do should specific

symptoms re-occur .The Jack of diagnostic precision, disregard of well-do~ed past

psychiatric history and wishes of the patieoI, indicate that basic standards of psychiatric diagnosis

aM ~ were not met.

This is not to say that a psychiatrist cannot question previous diagnoses. In fact, this is a

useful position to take at times. DetelmiDing the presence of a psychiatric illness in a patient who

is taking medications is complicated, but can be accomplished. First, the previous medical records

must be consulted to detcmIiIIO the sympton:m in quesIKJn. Secondly , the treatment team and

patients should be in ~ with a plan to Withdraw medication and monitor symptoms.

Target symptoms are identified, and medication is gradually weaned. Close follow-up is

provided. Two to four weeks between visits is sufficient with concurrent psychotherapeutic

support. Medication should not be stopped amuptIy, as was effectively done in this case. This

approach to diagnosis and treatment most likely led to --subsequent decompelmalion,
and hospitalization. The distrust of the mental health system ~ ~ -was dependent upon

left him with few options when symptoms ofbis illness began to emerge.
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Additionally, when a second opinion was agreed upon by the tr~nt t~ the facility

sOOuJd have scheduled this ewhJa!Kon with a provider who bad not seen the poIimI previously .

This would have been ideally conducted with a psychiatrist outside of the insIit\IIOJn seeking the

second opmion. ~ .-and his advocate at NAMI felt that .1-- --=-5 treatment

planDiDg process, and his relationship with Dr .L--=- -were adversarial. While these feelings

are su~, perceived ad-..rial tmapeuIK: reJatioDships. unless mitipIed, are usually always

destructive to the treatment of persons with severe and persistent mental iJh1ess.

An additional and reJated finding from this review is that there was no p:ro~ ,for medical

supervision of the psychiatrists employed at the Danville-PiltsylV� Cormmmity Services Board.

A non-psychiatrist, non-medical doctor, cannot medically supervise a psychiatrist. Presenting the

clinical questions Dr .~ had to this medical supervisor would likely have resulted in a

different outcome. Medical supervision requires the monitoring of quality care and reguJar

evaluation of.-lard of care 1XBctX:es. While the Virgjnja Board ofMedic~ does oot require

that a licensed physician be supervised, the Cormmmity Services Board was employing Dr .

--~ and other physicians and had the responsibility to monitor the proper credentialling and

quality of care provided by these physicians. This is only accomplished with outside consuhation

am is a ~ oftbe Joint Commis.~n on AccrediIaIion ofHealth Care Organizations.

If there are any questions regarding this report or the conclusions stated herein, please

contact ~ at the above address.

January 30, 2003
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DANVILLE-Pm'SYL V ANtA COMMUNrrv SERVICES
(DPCS) ResPoNsE TO voP A REPORT

AND STATEMENT OF rrs OPINION AND POSrTION

CASE NO.02-0354

Partl

VOPA"s agent. Martinis. did not provide procedural due process in the
~vestigati(N, of DPC$s care of a oonsumer .

Part "

VOPA's finding of Neglect is a tainted Indidment ~Iowing an
invesUgaUoo which denied DPCS iis rights to proC2dural due process.

The violation of its due JX'OC2SS rights has denied DPCS the ability
and the opportunity to respoOO to many of the subs1antive allegations

and fIndings of Neglect which are made in the VOPA Report.

Submitted by:

DANVILLE.PmsYLVANIA COMMUNITY SERVICES



QPCS"s naht to Drocedural due ~S m violated bv VOPA's

emotovee. Jonathan G. Martinis {"Martinis..'.
~8RT1:

ThiS .investigation. was launched by VOPA in May 2002, commendng with Martinis'
demand to interview DPCS staff. Maronis ha~ infom1ed DPCS"s ExeaJtive Director of ~e
complaint oonceming Consumer in March 2002. WIthout hesitation. DPCS made its staff
available to the interview schedule demanded by Martinis who cxiginally scheduled interviews
for June 20. 2002 and June 21, 2002. Arrangements were made to have DPCS staff avaIlable
on those dates, induding '.d1edullng dozens of consumer appointments previously scheduled
for those dates. However. 00 June 12, 2002, Martinis notified DPCS d1at his sd\eduJe waJld
not permit ~e interviews to JX'Oceed on those dates. DPCS accommodated his request to
reschedule the inteMew dates fCX' June 14 and July 11. 2002.

AftM' the interviews. DPCS received a letter dated July 12. 2002, '11 which Martinis
states. .Finally. as I promised yesterday, I will contad DPCSB i1 mld-August to inform you ct my
time frame for CCI11pletion of the investlgaUon. HC1Never I I think it is safe to say at this time that
the investigation wil not be complete at that time, as I will need to thoroughly review the tapes
and our interviews. and I do not expect to recei\e them before the end of thIs

month.-

In November 2002. DPCS was asked to respond to a series of questjons proposed by
VOPA's expert witness, DPCS's response was delayed because VOPA did not provide an
appropriate Release from ~ consumer aUowing DPCS to release infonnation to VOPA's
expert. In December 2002, after finally receiving the appropriate Release, a detailed response
to each of the ques6ons was provided.

Many months passed without COIT1municab from Martinis or VOPA's expert. On June
5. 2003, DPCS receIved MartiniS' proposed Report in whid1 Mar1inis found Negled.. Thus.
DPCS received the Report from Mamnis rmre than six months after the date that all materials
requested from DPCS were provided: more than one yea- aner the investigation began; and
more than 20 months aner the incident which Martinis found to involve Negled. It is noteworthy
that DPCS was required by Martinis to respond within 13 business days of the Report or DPCS
would reHnquish its op~unity to have a respcr1S8 published with the Report. This i8 despite
the fact that Martinis tcx* over 18 months to write it.

An accusation of Neglect is a very serious matter .When the employee of an agency
takes over a year to make a deten'nina6cx1 on an issue of Neglect. such a time frame is
unacceptable as it effectively Impairs the ability of those under investigation to defend
themselves and to take meaningful corrective action. For example, the various Social Services
Departments in Virginia are under an obligation to oomplete an investigation of slfeged Negled
or abuse of a child or an adult in need of services wiU1in 45 days of receipt of the oomplainl
The purpose of the deadline for conduding and conduding the Investiga~ is obviously
intended to proted the rights of the alleged vidim and the alleged perpetrator of the Negled or
abuse. The approach of Mamnis in condudlng and concluding the investigation concerning
Consumer and DPCS represents a callous disregard for the best interests of Consumer and the
rights of DPCS. .
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In summary. the lengthy une~~~~ delay In conducUng and completing. this
Investigation represented a denial d DPCS's right to p~ural due process and fair treatment
For this reason alone, the Report should not be flnalized, issued, or disseminated to th8 public.
Yet, this parUcular deniaJ of DPCS's nghts of procedural due process is but one on a long list of

due process infractions whIm are described &1 h following paragraphs.

On May 281 20020 DPCS"s E~tive DWector wrots a letter requesting a copy of internal
policies and procedures that VOPA (fonnerly DRVD) fol!(,Ns in coOOucting investigations. He
requested this information so that DPCS would be infom'led as to its rights and responsibilities.
DPCS received correspondence from Martinis dated June 3, 2002, indicating that he had
enclosed the DRVD Inves1igation Manual (the .Manual'. In the second paragraph of the letter I
he stated. -With regard to your request ftX' 'internet policies and procedures that DRVD follows
in conduding investigations', I enclose a document from 1997 entitled 'Investigation Manual'".
DPCS expected Martinis to follow the gukSelines of d1e Man~ he provided. Regrettably, he
ignored many of the most important guidelines and denied DPCS its right of due p~ For

example:

While tf)Q organization was Ute -DeparUI18nt f(X' Rights of Virginians with
Disabilities', during the fnt pert ofthis investigation. Martinis failed to oomply
with Virginia Code § 51.5-37(4). Then, when the aganizaUon became the
-Virginia Office for Protection and Advocacy". as the investigation continued,
Martinis failed to comply with VJrgmia Code § 51.5-39:4(2). Releasing the Report
to the public. pursuant to Virgi1ia Code § 51.S..39.8(c)(1 ). is permissible only
when VOPA has complied wiU1 the statutes above and with its own protocol. i.e.,

the Manual.

A)

These provisions of the Vrginia Code spedfically required DRVD to -employ
mediation procedures to Ute iT.ax'.T.um extent possible to resolve complaints
concerning vioia6ons of rights of per$Ons with djsabilities when those rights are
related to sum dIsabilities. When sudl procedures fail, the department shall
have the authaity to pursue legal. adninlstrative and other appropriate remedies
to protect the rights of persons with disabilities § 51.5-37(4) of the \o1rglnia
Code. These S1abJtory provisions required VOPA to Aexhaust in a timely manner
all appropriate administrati\le remedies to resolve complaints concerning
violations of rights of persons will disabillUes. when those rights are related to
such disabilities. 'M1en sud1 procedures fail or if. in pursuing administrative
remedies. the office detelmines that any matter with rasped to an individual with
a dIsabiUty wRI not be r..aV8d in a reasonable time. u,e office shaH have the
authority to pursue legal and other altemaUve remedies to protect the rights of
such persons.. § 51.5-39.4(2) of "e Virginia Code.

At no time did Martinis offer mediation <X' administrative remedies to DPCS.
Rather, he has s~ed these procedural :safeguards and announced his
intention to publicly release the Report. Martinis also conducted the Investigation
in violation of federal regulations Including. v.;thout lImitation, 42 C.F.R. 51.31{b)
and 42 C.F.R. 51.32(a)(b).

The policy and procedure set forth in the Manual make it clear that KIf1e
Managing Attorney win assign an advocate or advocates to conduct the
investigation.. This advocate woUld then consult with the Managing Attorney
regarding information gathered. The advocate would be required to update the

B)
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Managing Attorney on the progr8SI of the investlgatkx1 with regular. frequent,
and written reports. A brief sUlTiTra-'i of the status of 1he investigation would be
prnvided by the advocate to the Managing Attorney in the advocate'a ~nthly
inventory report. It should be noted that, in this case involving DPCS. Martinis
served as both ~te and Managing Attorney. Martinis conducted the
interview& and handled the entire investigation while also purporting to supervise
himself in his capacity as Managing Attorney. Ironically. this attempt by Martinis
to supervise himself is ~ what he detennined to involve Negled on the
part d DPCS for not having independently supervised it's employee physician.

One of the protocols Indicated in Chapter 1 of the Manual. page 3, is that .no
jnvestlgation will be made of complaints of abuse or Neglect, induding complaints
of abuse and Negled which result in death, if the complaint Is received by DRVD
more than six months fak)wing the incident giving rise the complaint. This
language suggests that DPCS shotjd be informed regarding the nature and date
of the Incident, which is being inv88tiQa18d. On n'ae than one occasioo. DPCS
asked MarUnis for documenta6on as to 1\8 nature and date of the complaint
This was requested via telephone by the Executive Director of DPCS. in March of
2002. Then reiterated in a letter dated May 28. 2002 the foUowing request was
made, .As I stated in today's lXII1veISaIionI we would like to have the spedfic
eventlaction that Occurred in "'is case "'at you are investigating as possible
abuse or Neglect of [Consumerl.. Marttnis responded to that letter request with a
letter dated May 31, 2002, stating under Item (2} 1he purpose of this investigation
will be to determine whether [Consumer] was the victim of abuse or Negled as
those terms are defined In the Va'ginia and Federal law cited above. As I have
previously stated, we have received a complaint regarding the care and treatment
given to [Consumer]. In the investigaOOn I wiD be reviewing the care and
treatment given to [Consumer1. to d8tem1ine wheU1er it was abusive or
neglectful.. Martinis made no attempt to identify a specific event/action befCX'e
commencing the interviews of DPCS staff.

C)

In correspondence dated July 26. 2002. to Martinis from DPCS. You may
recall that upon learning of VOPA's invesiigation we requested a copy of the
initial consumer complaint and the specifics of the charge of abuse or Neglect.
We are officially reques1ing ~pies d interview transcripts, the initial ~nsumer
complaint In the spedfic d&ge of abuse or Neglect. so that we wiD be as
informed as you IndIcated we shCXJJd be.- The letter goes 00 further to point out
that if the focal point and primary goal of the VOPA office is to -affect systemic
change (as stated in the manual). ...it appears to us that providing this agency
with the materials requested above, can only aid in ad1ieving the primary goal as
stated per VOPA. Theoretically. these materials could only aid DPCS In bringing
about the systemic d1ange that your organization pubUcizes as its primary goal..
Martinis refused the request. insisting that DPCS blindly participate in the
investigation of an unidentified incident invoMng abuse or Neglect.

In a,apter 2 of the ManuaL. under U1e tltJe cPlan the Investigation., the
Investigator was required to develop a written plan for the investigation. Required
under Rcman numeral II. .as you start the investiga1ioo you should develop a
written plan for the investigation containing: 1) the issues the investigation will
address; 2) the goals and objediws of U'le investigation; 2) the hypotheses for
what happened. which the investigation will prove or disprove; 3) a list of

0)
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doalments of documents to be ~leded and a time line for collecting them; 4) a
lIst of witnesses and a tin'e line for interviewing them; and 5) a complete time One
for ttte investigatIon, induding a target completkx1 date fa' both the Investigation
and the report. The investigation plan is a live instrument which will be reviewed
reguJarty and .-itI8n as ~~R-ry.- When asked to disclose this Wlitten plan,
Martinis indicated that he nev.. uses written notes prior to conduding his
investigation nor does he ever compile a list of questions in advance of the
interviews taki1g pl~. In addition. Martinis wrote DPCS Executive Director a
letter dated May 31, 2002. Under (5) of that letter .he stated, -, will not fOrNard to
you an oudine of the ques&ns I intend to ask in our interviews. I answer thus for
two main reasons, fIrst and foremost. I do not have such an ouUine, and
secondly. even ff I did have sud1 an outline, our investigation materials are
confidential pursuant to VIrginia and Federal Law Martinis was very dear
about the fact that he did not have a written plan and could not disdose his plan
to DPCS because it dki not exist.

E) On the sd\eduJed date and time that the interviews were to take place on Joo.

14, 200~ DPCS staff members were ready and waiting for Martinis' arrival.
When he was 45 minutes late past his ~eduled arrival time, the DRVD offIce
was called regarding Martinis' -.bouts. The DRVD staff indicated that they
would attempt to reach MartinIs by pho~. A few moments later. DPCS received
a caY back from the DRVD ~~ iOOicating that Martinis had been read1ed on his
ceH phone in route and that he expected to aITive at the DPCS offices within 15
minutes. It should be noted that dearly Martinis knew he would be over an hour
late for the appointment and that he had a cell phone With him with actIve cell
phOne service. Martinis could have alerted DPCS that he late;
however, no such pfa1e calf ~-

F) Throughout the investigation, Martinjs appeared to assume the role of detective,
prosecuting attorney, judge, and jury. WIth his intenUon to issue the RePOrt. he
now apparently proposes to assume the role a executioner as well. This
scenario provides no S8IImIanC8 d due process. It is DPCS's belief that Martinis
had constructed an agenda for hknseifI whim involved proving DPCS's Neglect
rather than in\'8S1lgallng the possibJlIty of Neglect. He focused his questions
narrowly 00 staff responses, whidl would support his mission. As evidenced by
the transaipt and tape, (11 more than one occasion, Martinis dogmatically
queried staff with a variety of questicK1s that appear~d to ha\-'e only one response
rather than asking q)en-ended, information-gathering type questions. This
investigation at no 6me appeared to be a fact-finding mission; rather, Martinis
behaved like a lawyer in a courtmcm conducting aoss-examination of an
enemy/hostile witness. This win be apparent in the auditory tapes and transcript
of the interviews but would be even more obvious if the interviews had been

videotaped.

G) Especially notewathy is the tape and b'anscript of Martinis' interview of the
DPCS psychiatrist employee, Dr. 1. DPCS oontends that Martinis exhibited a
hostile a 00 disrespectful attihJde towards Dr. 1, treating him with the utmost
disdain. For example. whM Dr. 1 refused to a~r ~es" to some of Mar1inis'
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questions, Martinis retorted by saying, .111 try and send you to bed without any
milk.. He was asked by DPCS attorney to repeat his corTWnent, and Martinis saId
again, -I'm going to try to keep him from going to bed without any mi'k, because
he refused to answer, and I think we're being more than a bit childish right now.~
Dr. 1 said, -EXaJse me7 Martinis responded, ., think you're being dtfldish right
now.- See pages 45 through 53 of the transcript of the interview tapes.

On page 15 of the Manual. there .is a discussion as to how the investigator
should condud himself through the process. For example. the .interviewer
maintains a cool. calm demeanor. and projects sincerity and interest in the
witness. Direct eye contact and good posture convey a professional cj)jectivity to
the witness. Try to maintain your focus 00 the witness and not on taking notes...
The best interview questions are short and to the point. Questions should be
easy to understand.. In the lengthy transcript of the interviews. which Martinis
CCI'Iducted. there are dozens of examples of Martinis demonstrating either an
inability or unwilnngness 10 ask q~ons that were short. to the point. or easy to
understand. Interestingly there is a direc6ve with regards to how to handle
witnesses who are considered either d'dflcult (I' Una3operative. It states that the
witness ~does not necessarily have something to hide" and the sugges6on of the
interviewer's conduct to be ~ U1e ti~ to buiJd rapport early in the interview, or
to identify why the witness is being difficult. .It also suggests. on page 16. that
the interviewer ~ask your question. maintain eye contact. and wait for the witness
to answer. Do not fin the silences. leave the great, quiet spscs for the witness
to flJI.w The tape recordings and transaipts of the interview contain dozens of
examples where Martinl$ did not snow an individual to answer in the manner in
whim they preferred. In addition. there ~ a number of times while
interviewing staff 'en Martinis would put his feet on the table. wIth his hands
behind his head, and rock his chair back and fOl1h. Such a demeanor exhibited a
complete ID of respect for DPCS staff who had voluntarily submitted to be
interviewed by him.

H)

I)

J) On page 17 of the Manual, the third paragraph states that "your reasons for
determining that one person's statement is mor8 reliable than another person's
statement nHJSt appear in your report. .The Report makes no atten1)t to
substantiate why the opinion of VOPA'S e>qJert was considered more valuable
than the opinion of the DPCS psychiatrist. There is no indication that VOPA '$
expert had a face-to-face evaluatIon and/or interview with Consumer or that he
provided ongoing services for Consumer,
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On page 3 of the Report under the heading KMethodology of InvestigaUonK, Item
C indicates that VOPA Mengaged two doctors as experts to re~ew [Consumer's)
care.- Since there is only one doaor disdosed as an expert in the Report; any
opinion of the anonymous expert shootd be disregarded or seriously questioned.
Clearly, DPCS Iadcs the ability to respond to an expert opinion when the expert
remaIns aIIa1Y"XX8 and his ~ion is selectively quoted in the Report.
Ironically, U".e Report indudes a Qnctive that DPCS see that each and every
treatment dedsion and diagnosIs made by any physician is reviewed and
confirmed bya second outside physician. vet, U1ere is no indication that the
opinion of VOPA's expert was r8viewed at all, ~pt by Martinis who, while
assuming every other role in the process, did not daim to possess a medical
degree whidt would Sa6sf'l8ud'1 a supervIsory requirement.

K)

In summary. It is the opinkx\ of DPCS d1at VOPA's investigative procedures and protocol
for coOOucting the investigation were not followed. It also appeared to DPCS that the conduct of
the investigator ladced professionalism and was. at times. even hostile. For these reasons. and
others referred to in Part 1'. DPCS has serious concerns about the product of the investigation.
i. e., the Report.
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~OPA's flndina of Neafect Is a .1ii~ Jndictment fol~w~~ ~~-in~~t

~ni8d DPCS Its nohts to- ~uril d~D~. The ~Ia~on of its d~

orocess riahts has denied DPCS the abi2tv and the ODDortun~ .!2 reSDO~ ~

manv of the substantiVe alleaatlons and nndinas of Nealed whid1 are made in

the VOPA Reoort.

PART II:-

The findings of Neglect made by Martinis are as foUows:

1. Dr. 1 abruptly disoontinued Consumer's anUpsychoUc mediC3tJOns;
2. Dr. 1 erroneously diagnosed Consumer with a Personality Disorder rather than a Major

Mental Illness 1 ;

3. DPCS failed to provIde an appropriate independent second opnion; and
4. DPCS failed to have in place (a) a system of -peer review-; (b) a disciplinary procedure

for physicians who are guilty d Neglect; and {c) a system. headed by a medical
professional. who superviES diagnostic and trea~nt decisions d DPCS ps}d\iatrists.

Items 1 and 2---

Martinis, as VOPA's agent. denied DPCS due process with resped to the length of Ule
investigation and the failure to follow state and federal law, regulations, and VOPA's own
internal investigative manual. See Part I. These violations of due process have effectively
denied DPCS the ability and opportunity to respond to the findIngs of Neglect numbered 1 and 2
above. Several month. before Martinis released the draft of his .Repoo. thereby ftnaUy infonning
DPCS of the specific d1arge of Negled that had been investigated, Dr. 1 had left the
employment of DPCS and relocated to another state. To date, DPCS has not received input
from Dr. 1 as to the aUegaUons of Neglect dted in paragra~ 1 and 2 above. The very nature
of these allegations of Neglect highlight the importan~ of the investigation proceeding promptly,
according t:o the rules. sum that DPCS would not be in Ule position of attempting to defend
itself, and il:s fom1er employee. under these drcumstances.

~

While impaired by the violation of its due p~ rights arMf without waiving its position
that the Martinis Report should be retraded or significantly revIsed, DPCS provides the
following response concerning this allegation of Neglect

Martinis found Neglect on the part of DPCS for not arranging for a abuly independent
second opinion. when Consumer indicated hls displeasure with Dr. 1. DPCS contends that
Consumer did receive a seoond opinion which was appropriate under the ciraJmstances.
DPCS is not aware of any CSB that provides outside second opinbr\s for consumers who
choose the CSB for servIces. At any time during the course of his treatment, should a
consumer be interested in receiving services or a second opinion or outside opinion from a
physician wf1o is not employed by DPCS, he may do so. The consumer would receive linking
services from his case manager if he indicated to tf1e case manager that he wanted to be
referred. However. it would be incumbent upoo that consumer to make arrangements for the

t See ~~ attxhed hereto regarding Martinis' suggestion that Dr. 1 800 DPCS acted unlawfully.
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payment of that SeaJnd opinion. At DPCS. U1ere is no requirement tt\at consumers receive their
physlcian/psychlatl1c servIces from a DPCS psychiatrist In fad, many DPCS consumers are
treated by private psychiatrists. Consumer CDJId have exercised that option at any time that he
chose to have a .truly independent opinion., as well as treatment follow-up and prescriptive
services provided by any physician of his dIOoIing, and yet he could contemporaneousty
oontlnue to receive other DPCS services that were satisfactory to him.

FoU<7Ning the session with Dr. 1 on Odober 18, 2001, Consuner's first request was that
he not receive further services from Dr. 1 and that he be placed with a new physician.
Consumer was not interested in a $ea)r1d opinion but. rather, 8 new doctor. In communications
with Consumer that follaNed. a DPCS employee did desaibe the arrangement for Consumer to
see Dr. 2 as a .second opinion-. However, Consumer was still clearty approadting the
appoinbnent as the first appointment with a new physician. For these reasons, Dr. 2 was an
appropriate ctDice for the appointment that Consumer received on October 23. 2001. At the
time. tJ1ere were only three psyd'\iatrists on DPCS's staff. Consumer had already rejected Dr. 3
in favor of Dr. 1. This left Dr .2 as 018 lone staff psychiatrist who was in a position to take
Consum. as a new patient. Consumer knew weB in advance of the apiX)intment d1at he was
being offered an appointment with Dr. 2 as a mange from Dr. 1. Consumer was asked if that
d1ange was What he wanted to do. and he confinned that it was. Consumer knew that he had
re~ived servi~ from Dr. 2 while a patient at a local hospital which Is not afflnated with DPCS.
~refae, CPCS was arranging for this appoinment wjU1 Dr. 2 in an effort to comply with
Consumers specific request for a different doctor and to hopefully place him with a physician
who would not be objedionabJe. While t'Ie appointment with Dr. 2 was not intended to be a
second opinion in the pure sense of the term. the process of moving Consumer to a new
physidan would obviously involve an Independent assessment by Dr. 2. Consumer received
that independent assessnent.

Therefore, DPCS disagrees with the Martinis finding that DPCS did not provide
adequate and appropriate medical supervisim when it failed to affa'd Consumer a -truly
independent second opinion-. The referral to Dr. 2 was appropriate under the drOJmstances.
CPCS property arranged fa" Dr. 2 to review the case. Consumer did not request. and DPCS did
not purport to afford, a 8trIJ1y independent second opinion..

Ii~

DPCS already has In place a system Y.t1ich faQlitates peer review. While there may be
room for improvement in any system designed to review, question and ~rred diagnostic and
treatment decisions made for u,. benefit of the mnsumers of CSBs in Virginia, induding the
system at DPCS. the fiOOing and recommendaUon by Martinis suggests that DPCS completely
ignores this basic concept of hea/thcare. That is not the case. In Odober 2001 and todayI
DPCS expects its physician. nurses and case managers to freely communicate with one
another regardIng tre~t plans. medication. and other matters ~ng a OJnsumer's well-
being. Nurses are comfortable disaJssing <n'1CemS with physidans. case managers are
comta1able disQ,Jssing concerns with nurses or physidans, etc.

Therefore, DPCS disagrees With the condusion by Martinis that the "peer review"
system at DPCS is non-existent and that DPCS is therefore guilty of Neglea. On the other
hand, DPCS would be recepUve to construcUve and specific recommendation as to how rts
system may be improved. .
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Item 4(b}

DPCS also has in place a system of discipline for physicians who are guilty of Neglecl
Dr. 1 and other DPCS staff' physicians are bound by the terms of their contract with DPCS whi~
oontains Standards of Conduct to which they must adhere. Therefore. there are appropriate
discipflnarJf measures in place to deal with physIcians Who vlaate such Standards.

Item 4lc)

VOPA's reoommendation that DPCS and aU other CSBs utilize a Medical Director to
oversee diagnostic and trea1rnent decisions by physidans is neither prad:ical nor required.
VOPA's expert appropriately observes that the Virginia Board of ~Iclne does not reqtire that
a Ii~nsed ph~ician be supefVised. However, he goes on to mention that monitoring the quality
of care provided by DPCS physidans is only accomplished by outside consultation and is a
requirement of the Joint Commissk)n on Acaeditation of Heatthcare Organizations (" JCAHOII).
He is in Mar on ..'is poi'Il While JCAHO may require outside consultation in i1OSe
organizations whid1 it governs, JCAHO does not govern DPCS or DPCS's staff physicians.

To employ a physician to review. question and coma ead1 diagnostic and treatment
decision ~uld require the employment of at least one full-time psydtiabist to provide that
review requirernent This suggestion for the mental heaJl1 system, both for pubic and private
group practices and for individual practitioners in private practice. may be seen as an admirable
goal but a totally impractical one. It is a goat that is not required and is seldom reached in either
the public or private sector .

Martinis recommends that the system must be headed by a psyd1iatrist who has the
power to oversee and correct diagnostfc a 00 u~ent decisions. ~o aeate and implement a
system that appropriately superviSe$ its doctors and the S)'Stem be headed by a medical
profession- infers that the physidans must always report to another physician, and the most
senior physician in the d1ain of command nJ.JSt only supervise and not proVide any direct
services himself.

Finally. it is not possible to review every treatment decisIon that is made by all of the
clinical staff employed at the Agency. Frankly, in the absence of a large infusion d funds to
cover the cost of additional psychiatric services, DPCS would have to reduce service capacity in
order to Iprovide the recommended superJision that Martinis has suggested. His
recommendations are centered around a costly oversight system wtId1 is impossible to ad1ieve
without a significant infusion ci funding or a sacrifice d a muItibJde of oonsumers who would be
left wiu)oUt serviC:es due to the reallocafion of the axisting dollars to pay for such medicaJ
supeMsion" Furthermore, the Martinis-reccmmended oversight system is not a standard that
guides the practice of medicine.
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EXHIBIT A

In the footnote on page 33 of his Report. MartInis implIes that Dr. 1 inappropriateJy

signed a treatment authoriza6on form for Consumer. Martinis suggests this was done in order

for DPCS to bill Medicaid for services. It is significant to note that there is no diagnosis criteria

required flOf outpadent clinic option billing for services to Medicaid. The physician signature is

only required to demonstrate that the ph)'Sician agrees that outpatient counseling selVices are

needed. In the investigative interview, DPCS fnfonned Martinis that no diagnost:c criteria was

required in order to bill Medicaid far Outpatient Clinic Option Services.

II

TOTAL P.13




